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PREFACE. 



The aim and scope of this work will sufficiently appear 
from the title. It is not designed to enter into rivalry 
with the larger works on the same subject, which are 
abeady on the shelves of the profession, but to famish 
a concise and readable statement of the law affecting 
a form of security of daily increasing popularity and 
importance. 

Although no pretension is made to citing all the 
reported cases, the author believes that every im- 
portant doctrine and principle affecting bills of sale 
will be found stated and supported by authority. 



5, Essex Courtf Temple, 
April, 1873. 
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THE LAW 



OP 



BILLS OF SALE 



CHAPTER I. 

What is a bill of sale within the Bills of Sale Acts. 

The popular idea of a bill of sale is that it is a 
mortgage of personal chattels. 

This definition is only partially coirect, for a bill of 
sale is a deed or instrument of assignment by which 
personal chattels are transferred from one person to 
another without actual delivery. In the latter respect 
it differs from a transfer by delivery in which no writ- 
ing is njBcessary — but delivery to, and possession of, 
the goods by the person to whom they are trans- 
ferred, are essential. Thus, if I say to A.B. " I give, 
sell, or pledge, this chair to you," and hand it over 
to him, and he takes possession of it, nothing 
further is needed to complete his title to it; but 
if I give the chair and retain possession of it, it 
becomes necessary that I execute and deliver to 
A.B. a valid written assignment, or in other words a 
bill of sale of it, and in that case, the delivery of the 
writing is equivalent to the delivery of the chattel. 

B 



2 WHAT IS A BILL OF SALE. 

The assignment or bill of sale may be either absolute 
or conditional. When it is absolute, the vendor con- 
veys his entire property in the goods to the purchaser. 
When it is conditional, or by way of mortgage, the 
conveyance is made subject to a right in the convey- 
ing party to demand the re-assignment of the goods, 
upon payment of the money advanced upon them. If 
the money be not paid according to the condition, the 
property remains absolutely in the mortgagee. It is 
advisable in all cases that a bill of sale, whether abso- 
lute or conditional, should be made by deed. A deed 
possesses great advantages. It implies that there was 
a consideration for the transaction, and stops any 
inquiry on that point ; and it also prevents the grantor 
giving any evidence to contradict or explain any state- 
ments or matters appearing on the face of the deed, 
except upon the ground of fraud, duress, or illegality. 
Nevertheless, a biU of sale need not necessarily be by 
deed, but will be sufficient if it clearly show that it 
was intended to operate as an assignment (Thompson 
y. Pettit, 16 L.J., aB. 162; Floryy. Denny, 21L J., 
Ex. 223) ; yet this remark only applies to bills of sale 
for which there is a valuable consideration, and if the 
biU of sale be a mere voluntary gift of goods (without 
actual delivery of them) it must be by deed, otherwise 
it is imperfect and inoperative, and will pass no pro- 
perty in the goods to tne person in whose favour it is 
made, although such person may be a wife or child of 
the donor. 

It is seldom that a biU of sale is requisite, except 
the transaction is in its whole or partial effect a mort- 
gage, or is a gift with deferred possession, such as a 
voluntary settlement by a father of his furniture, &c., 
upon his children or others, reserving to himself the 
use of the goods settled, for his Ufe. For, where a 
bond fide sale has taken place for valuable considera- 
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tion, and possession has been taken of the chattels by 
the purchaser, there is no necessity for a written 
assignment. The most that is required is a properly 
stamped receipt. 

The Bills of Sale Act, 1854 (17 & 18 Vict., c. 36), 
which (with 29 & 30 Vict., c. 96), now regulates bills 
of sale, whether absolute or conditional, and provides 
for the adoption of certain formalities, (which will be 
hereafter noticed,) in order to perfect the title of the 
holders of such instruments, contains a definition of 
the term bill of sale, and enacts (sec. 7) that " The 
expression ' bill of sale ' shall include bills of sale, 
assignments, transfers, declarations of trust without 
transfer, and other assurances of personal chattels 
[and growing crops, Sheridan v. Macartneyy 5 L.T., 
jN .8., 27], and also powers of attorney, authorities, or 
licences to take possession of personal chattels as 
security for any de ot, but shall not include the follow- 
ing documents ; that is to say, assignments for the 
benefit of the creditors of the person making or giving 
the same ; marriage settlements ; transfers or assign- 
ments of any ship or vessel, or any share thereof ; 
transfers of goods in the ordinary course of business 
of any trade or calling; bills of sale of goods in 
foreign parts \_e.g., in Ireland or Scotland, Cootey. 
Jecks, 41 L. J., Ch. 599] or at sea ; bills of lading ; 
India warrants ; warehouse keepers' certificates ; war- 
rants or orders for the delivery of goods, or any other 
documents used in the ordinary course of business as 
proof of the possession or control of goods, or autho- 
rizing, or purporting to authorize, either by endorse- 
ment or by delivery, the possessor of such document 
to transfer or receive goods thereby represented.'' 

A number of judicial decisions have been given 
upon the construction of the various terms employed 
in the above definition, which are important to be 

b2 ^ 



4 WHAT IS A BILL OF SALE. 

borne in mind. Thus, it was considered that a bill of 
sale within the Act must be an instrument by which 
the property in personal chattels is transferred from 
one person to another ; and accordingly, it was decided 
that, where the trustees of a marriage settlement 
bought the husband's household furniture, and took 
his receipt referring to an inventory of the goods, and 
the husband and wife continued to have the joint use 
of the furniture, the receipt was not a bill of sale 
requiring to be perfected by registration. (Allsop v. 
Day, 31 L.J., Ex. 105; and see Byerley v. Prevost, 
L.R. 6 C.P. 144.) But an instrument, however in- 
formal, which is in effect a bill of sale, would come 
within the Act, and it has been held in a recent case 
that a memorandum of sale of goods and receipt, with 
a ]f)ower of removal of the goods at the convenience 
of the mortgagee, was a bill of sale {Ex parte Stooke, 
Re Bampfield, 20 W.R. 925.) So a formal instru- 
ment, which is a mere colourable bill of sale, and an 
attempt to evade in form the appearance of being 
such, IS within the Act ; so that where an instrument 
reciting a sale of certain chattels by A. to B., and 
payment for the same, purported to be a demise of 
the chattels by B. to A., at a certain rent, payable 
quarterly, with a proviso entitling B. to enter and 
take possession if the rent should be unpaid for ten 
days after any of the quarterly days of payment, or 
if execution should issue against the goods of A. ; it 
was held that this instrument required registration. 
{Phillips V. Gibbons, 5 W.R. 527.) 

On the other hand, the words " and other assurances 
of personal chattels " must be construed as applying 
only to assurances of a like nature with those which 
precede ; so that where, by a building contract, after 
providing for the erection of houses and the granting 
of leases thereof to the builder as they should be 
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finished, and for advances to be made by A., the 
owner of the land, to B., the builder, to carry on the 
work,' it was agreed that, " all materials which should 
have been brought upon the premises by B. for the 
purpose of erectiQg such buildings, should be con- 
sidered as immediately attached to and belonging to 
the premises ; and further, that in case B., his exe- 
cutors, &c., should fail to proceed with the erection 
and completion of the houses, or any of them, within 
the times specified, it should be lawful for A., his heirs, 
&c., to enter upon and take possession of the whole, 
or any part of the land, not leased, with all buildings 
and improvements thereon, cmd all bricks and other 
building materials thereon, for his and their own 
absolute use and benefit"; it was held not to be either 
" an assignment, transfer or other assurance of personal 
chattels," or " a licence to take possession of personal 
chattels as security for a debt " within the Act. (Brown 
V. Bateman, L.R., 2 C.P. 272.) 

The Act does not apply to ordinary mercantile 
transactions, so as to brmg a transaction of advance 
and hypothecation within the meaning of a bill of 
sale. And where a customer of a bank obtained a 
loan on the security of certain wools, giviag a letter of 
hypothecation, it was held not to be a security within 
the Act. (Ux parte North- Western Bank, Re Slee, 
42 L.J., Bkcy. 6.) 
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CHAPTER II. 

What personal chattels may he the subject moMer of 

hills of sale. 

All personal chattels (that is, goods and moveables) 
that belong to a man absolutely, he may grant, sell 
or mortgage. The Bills of Sale Acts, as we have 
before observed, have made it necessary for the holders 
of bills of sale of personal chattels, in order to make 
their instruments of assurance effectual, to have them 
registered in the manner pointed out in Chapter VI. 
It is, therefore, proposed to consider in the present 
chapter what are "personal chattels," which, when 
made the subject of a bill of sale, require the for- 
malities of those Acts to be compKed with. The 
interpretation clause (sec. 7) of the Act of 1854 enacts 
that "the expression 'personal chattels' shall mean 
goods, furniture, fixtures, and other articles capable of 
complete transfer by delivery, and shall not include 
chattel interests in real estate, nor shares or interests 
in the stock, funds, or securities of any government 
or in the capital or property of any incorporated or 
joint stock company, nor choses in action, nor any 
stock or produce upon any farm or lands, which, by 
virtue of any covenant or agreement, or of the custom 
of the country, ought not to be removed from any 
farm where the same shall be at the time of the 
making or giving of such bill of sale." 

The expression " other articles capable of complete 
transfer by delivery" is not to be regarded' as limited 
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to personal chattels which are in the actual ownership 
of the conveying party at the date of the instrument 
of assignment. A man may convey, either absolutely 
or conditionally, personal property not yet in existence, 

Srovided he have a potential ownership, or the foun- 
ation of future interest in it ; that is, provided he 
have the actual ownership of the property out of 
which the property assigned may arise. Therefore, a 
man possessed of sheep may, by bill of sale, grant tiie 
wool that shall grow upon those sheep in a certain 
year, or for a given number of years ; and one pos- 
sessed of land may, in like manner, grant the fruits 
which shaU arise upon it, and the wool and the fruit 
will respectively pass to the grantee as soon as they 
come into existence. 

An incomplete chattel may also be the subject of a 
security comprising a contract to complete it, and as- 
signing the materials appropriated for its completion, 
and the chattel when fimshed ; and by such a contract 
the entire chattel and all things prepared for, though 
not actually attached thereto, will be bound and will 
vest in the assignee {Reid v. FairbankSy 1 Com, 
L. Rep. 787) ; and an assignment of all the furniture 
in a house, and comprised in a schedule annexed, will 
pass goods already purchased and inserted in the 
schedule before^ but not placed upon the premises 
until after the execution of the assignment. {Sutton 
V. Bath, 1 Fos. & Fin. 152.) 

" It is in common learning in the law," says an old 
author, "that a man cannot grant or charge that 
which he hath not;" and a deed which professes to 
convey property not in existence at the time, or not 
belonging to the grantor, either actually or potentially, 
is void in law, unless the grantor, by some new act 
done after he acquires the property, ratify the grant 
(Lunn V. Thornton, 14 L.J ., C.P. 161.) So that, a 
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man cannot grant the wool that shall grow upon his 
sheep that he shall buy hereafter, for there he hath it 
not, either actually or potentially. And so, where 
shipowners assigned all the freight, earnings, and 
profits, or sums of money then due, or thereafter to 
become due, on account of one of their ships which 
afterwards went to the South Seas and procured a 
quantity of oil, it was held that the oil did not pass 
by the assignment. {Robinson v. Macdonnel, 5 M. 
& S. 228.) 

But, though the legal property in after acquired 
goods will not pass, the deed may be so framed as, at 
law, to give the grantee a power to seize the goods, as 
they shall be acquired by the grantor and brought 
upon the premises. And this power will apparently 
operate by way of licence. (Per Tindal, C. J., in Lunn 
V. Thornton, supra ; Mercer v. Peterson, L.R., 2 Ex. 
304,810.) 

It seems that the licence to seize after acquired 
property is revocable at any time until acted upon ; 
and the fact that the licence is under seal or for 
valuable consideration makes no difierence. As to 
property not seized under it^ the licence will be treated 
as revoked by a subsequent assignment for the benefit 
of creditors, though such assignment may itself be 
invalid as against trustees in bankruptcy. {Carr v. 
Acraman, 25 L. J., Ex. 90.) 

The intention to include after acquired chattels 
under a licence to seize in a bill of sale, should appear 
by clear demonstration, and will not, as it seems, be 
inferred from doubtful expressions. So that, where a 
bill of sale, by way .of mortgage, assigned all the 
furniture and effects "in, upon, about, or belonging 
to " a particular house, and contained a proviso that, 
after default made in payment of the sum thereby 
secured, it should be lawful for the mortgagees to 
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enter the said house and ^' to take, possess, and enjoy 
all and every the goods, chattels, effects and premises 
to their own use and benefit," it was held not to 
justify a seizure of goods not in the house at the time 
of the execution of the bill of sale. {Tapfield v. Sill- 
man, 12 L. J., C.P. 311.) But an instrument, though 
plainly intended to take effect as a present assignment 
of after acquired chattels, and invalid as such, may, if 
it contain apt words, be treated as a licence or power 
to take possession of the after acquired property ; and 
a security was so construed which, provided that after 
acquired property should belong to the creditor, and 
be considered to be included in the assignment as 
fully as if it were the property of the debtor, and 
included in the deed, so that the security might at all 
times be of adequate value. {Hope v. Hay ley, 25 L. J., 
Q.B. 155.) Coleridge, J., also thought the goods 
passed under the assignment, for the creditor had 
seized the goods and the debtor had acquiesced in his 
possession, and by that means had ratified the invalid 
transfer. 

Where a licence to seize after acquired chattels has 
been executed to the extent of taking possession of 
the same by the grantee thereof, it is the same as if 
the grantor had himself put the grantee in actual 
possession of them. Whether the debtor give posses- 
sion of the goods and chattels, by delivery with his 
own hands, or direct the creditor to take them, or 
acquiesce in his possession, the effect after actual 
possession by the grantee is the same. {Congreve v. 
Evetts, 23 L. J., Ex. 273.) And the authority may, if 
the deed be capable of that construction, be extended 
to crops and property on after taken land, as well as 
on land in the possession of the grantor at the time 
of the execution of the deed {Carry, Allatt, 27 L.J., 
Ex. 385 ;) and also to goods on premises, not built 
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until after the executioii of the instrument. {Chidell 
V. QalawoHhyy 6 C.B., N.S., 471.) 

But the power must be strictly executed. If, there- 
fore, it is a power to distrain or seize, after demand 
made, such demand should be made personally on the 
grantor, as it has been held that, if it be made on his 
wife in his absence it is insufficient. {Belding v. Read, 
34 L.J., Ex. 212.) 

Though, as we have before said, an assignment of 
property not in existence is invalid at law, and though, 
m equity, a contract which purports to transfer pro- 
perty not in existence cannot operate as an immemate 
alienation, simply because there is nothing to transfer, 
yet, if a vendor or mortgagor has agreed to sell or 
mortgage property, real or personal, of which he was 
not possessed at the time of the making of the contract, 
and he receive the consideration for the contract, and 
afterwards become possessed of property answering 
the description in the contract, and the property is of 
such a nature that specific performance would be 
decreed in equity, the beneficial interest in the pro- 
perty is transferred to the purchaser or mortgagee as 
soon as the property is acquired ; and, immediately on 
the acquisition of the property described, the vendor 
or mortgagor wiU hold it m trust for the purchaser or 
mortgagee, according to the terms of the contract. 
" For, if a contract is in other respects good and fit to 
be performed, and the consideration has been received, 
incapacity to perform it at the time of its execution 
would be no answer, when the means of doing so 
were afterwards obtained." (Per Lord Westbury, in 
Holroyd v. Marshall, 33 L.J., Ch. 193.) The case 
last cited admirably illustrates the above propositions. 
There, A., by deed assigned to B., all macmnery in and 
about a certain mill upon trust for securing a sum of 
money ; and it was thereby provided that all machinery 
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which, during the continuance of the security, should 
be fixed or placed in the mill, in addition to, or in sub- 
stitution for, the former machinery, should be subject 
to the trusts of the assignment ; and A. undertook to 
do all that was necessary to vest the substituted and 
added machinery in B. Before actual possession was 
taken by B., the machinery (including some which had 
been added since the assignment), was taken in execu- 
tion by a judgment creditor ; and it was held by Lord 
Campbell that, as to the after acquired machinery, the 
security not having been perfected by taking possession, 
was void in equity, as well as at law, against the execu- 
tion creditor. But the House of Lords, on appeal, 
reversed the decision and held that, a good equitable 
charge was created, giving to B., the mortgagee, a 
title preferable to that of the execution creditor, for 
as it was observed, the affcer acquired machinery was 
in the possession of A. as a trustee for B. 

Although, however, after acquired chattels may be 
assigned in equity, and a contract to assign may in 
equity operate as an actual assignment, yet, in order 
that a mere contract may amount to an actual assign- 
ment, it must purport to confer an interest in the 
future chattels immediately by its own force, and 
without the necessity of any further act on the part 
of the assignee upon the future chattel coming mto 
existence. Therefore, an assignment o{ existing chat- 
telSy coupled with words which amount to a mere 
licence to seize after acquired property, will not be 
construed as an equitable assignment of the latter. . 
Thus, where S., the lessee of a brickyard, by a bill of 
sale, assigned to G. all the prepared clay, bricks, &c., 
which were then in and upon the bricTcfield, and gave G. 
full licence, power and authority at all times during 
the continuance of the security, to enter the premises 
and seize and hold possession of all and every clay, 
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bricks, &c., whicli might then be in, upon, or about 
the said premises, in such and the like manner as if 
the same formed part of the chattels and eflfects thereby 
expressed to be assigned. Circumstances arising which 
prevented the licence to seize being acted upon, it was 
contended that the licence acted as an equitable assign- 
ment ; but it was decided that it did not {Reeve v 
Whitmore, 33 L.J., Ch. 63), Lord Westbury thus 
lucidly explaining the distinction : " The principal ques- 
tion is, whether the assignment by way of mortgage 
from S. to G. operates as a present contract with 
respect to the bricks, and the clay, and the materials 
that might thereafter be brought upon the premises 
by S. If there were upon the face of the deed, either 
expressly, or if there could be collected from the pro- 
visions of the deed by necessary implication, a con- 
tract or agreement between the parties that the mort- 
gagee should have a security attaching immediately 
upon future, chattels to be brought on the premises, 
then, undoubtedly, the contract would have given to 
the mortgagee, G., a present interest in all those mate- 
rials, whether manufactured or raw, which might be 
brought on the brickfield after the date of the security. 
But it is quite clear, so far as express words are con- 
cerned, there is nothing of the kind to be found. * * * 
The deed may be accurately represented as being a 
contract and a security to the extent of all the manu- 
factured articles, &c., then upon the premises, and a 
contract that the mortgagee should have a power at 
any time, whenever he pleased, of entering upon the 
premises and seizing the manufactured and raw mate- 
rial that he might find there,, even although these 
things so seized were not upon the premises at the 
time of the security. The difierence, therefore, is very 
clear and distinct with regard to the operation of the 
deed ; it is the difference between a present contract 
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that the mortgagee should have a right and an interest 
attaching immediately by force of the contract upon 
all that property which, infuturo, might be brought 
upon the premises, and a contract that, the mortgagee 
should have a power of entering upon the premises 
for the purpose of seizing and takmg possession of 
that future property. The contract that he should 
have a power to seize, appears to me, to be perfectly 
distinct from a contract that he should have a present 
and immediate right, which would attach instanter 
upon the property brought upon the premises without 
tne act of seizure. I think he had no such thing. 
I think the true extent and operation of the deed was 
merely this, that he had passing to him, by virtue of 
the contract, a right and a security on, and an interest 
in, all the then existing property ; and the security is 
accompanied by a power enabling him at any time to 
enter upon the premises, and take the future property 
that might be found there. But a power is a very 
different thing from an interest ; and if the extent and 
limit of the contract be merely that he should have 
such a power, then, an interest would not arise under 
the power till the power was exercised." 

Where a bill of sale contains, together with an 
assignment of existing propertjr, words which amount 
to a licence to seize after acquired property, but which 
do not amount to an equitable assignment of the latter, 
such licence is only co-extensive with the debt, and 
cannot be exercised after the debt has been barred by 
the bankruptcy of the debtor. {Cole v. Kernot, 41 
L.J., Q.B. 221.) 

In order to transfer the right of property in goods 
and chattels by a bill of sale, or other instrument of 
transfer, the chattels intended to be conveyed must be 
ascertained and identified at the time of the execution of 
the instrument, or, in other words, there must be no un- 
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certainty as to what subj ect matter the security is intended 
to apply. If I grant a man twenty deer to be taken 
out of the herd in my park, no right of property in any 
particular deer passes to the grantee. But, if I have 
a black deer amongst the other deer in my park, I 
can grant him, and the grant is good ; or, if I have 
two that can be distinguished from the rest and I 
grant one, or both of them, it is good for this, that it 
is certain what thing is granted. A grant of fifty- 
quarters of com, twenty hogsheads of ale, or a dozen 
baskets of fruit, amounts only to a covenant to deliver 
goods answering the description used in the grant, 
and does not operate as an immediate transfer of any 
particular parcel of com, quantity of ale or fruit, 
imless the com was measured, the ale put into hogs- 
heads, and the fruit into baskets and set apart so as 
to be ascertained and identified at the time of the 
execution of the grant. (Addison on Contracts, 142.) 
Of course it is not necessary to particularize the chat- 
tels, only to identify them. So that, if any general 
description will unmistakeably point out what is 
meant, that is sufficient ; as, for instance, " all the 
sheep now on my farm at B.,'* or, " all the furniture, 
now in, or hereafter to be placed in, my house at 
C," &c. 

The above cited clause in the Bills of Sale Act, 
1854, defining " personal chattels,*' mentions " fix- 
tures ;" but it will be observed that the term is qualified 
by the words " which are capable of complete transfer 
by delivery.*' And, therefore, only such fixtures as 
are only slightly fixed to the land, and have not lost 
their chattel character, and are liable to be distrained, 
are within the Act. When the fixtures are of such 
a nature, to give a valid title to them, they must be 
granted or mortgaged by an instrument perfected 
under the Bills of Sale Acts, and to include such fix- 
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ture^ of tlds class as may be afterwards acquired, a 
clear intention must be expressed or implied in the 
instrument to include and affect them as they are 
subsequently acquired or brought upon the premises, 
in the same manner as other chattels hereinbefore 
noticed. 

A different consideration arises where, the fixtures, 
though chattel, are either absolutely or in a qualified 
manner fixed to the freehold. Fixtures of every 
description annexed to the land pass, in general, with- 
out being specified, by a conveyance of the land to 
which they are affixed. And there is no distinction 
in this respect between a conveyance by way of mort- 
gage, and an absolute conveyance; nor do such 
conveyances require registration, merely because they 
carry the fixtures. {Mather v. Fraser, 2 K. & J. 568.) 
Even what are commonly known as trade or tenant 
fixtures, that is, things which are annexed to the land 
for the purposes of trade, or of domestic .convenience, 
or ornament, in so permanent a manner as to become 
part of the land, and yet the tenant who has erected 
them is entitied to remove them during his term, or it 
may be within a reasonable time after its expiration ; 
form part of the land and pass by a conveyance of it, 
and though, if the person who erected those fixtures 
was a tenant with a limited interest in the land, he 
has a right, as against the freeholder, to sever the 
fixtures from the land, yet, if he be himself the owner 
of the soil, and mortgage the land in fee, he has no 
such right as against his mortgagee, for the fixtures in 
that case pass under a mortgage of the land. (Climie 
V. Wood, 38 L.J., Ex. 223 ; Holland v. Hodgson, 41 
L.J., C.P. 146.) 

And an equitable mortgage by deposit of title deeds 
as well as a legal mortgage, includes the fiixtures, and 
that, whether the deposit be or be not accompanied by 

c2 



16 THE SUBJECT MATTER OF BILLS OF SALE. 

a memorandum of agreement. (Ex parte Price,2'M.ont., 
D. & De G. 518.) And both the title of the legal 
mortgagee, and the lien of the equitable mortgagee, ex- 
tend to fixtures set up subsequently to the mortgage. 
(WcUmaley Y.Milne, 7 C.B., N.S. 115.) 

Therefore, it may be stated as a general rule that, 
by the mortgage of land, or a mill, or other buildings, 
not only all fixtures annexed to it at the date of the 
security, but all those which are afterwards annexed 
by the mortgagor, whether they be or be not such as 
are removeable, as between landlord and tenant, will 
vest in the mortgagee. It is no ground of objection 
to the rule that, the fixtures were affixed after the 
mortgage, by a partnership firm occupying the premises 
for me purpose of the trade, though the mortgaged 
property belonged exclusively to one partner, the 
mortgagee not being concerned with the equities arising 
from the partnership. {Culltvick v. Stvindell, L.R., 
3Eq. 249.) 

The general rule is, however, subject to qualifica- 
tion arising out of the terms of the security, and, un- 
doubtedly, fixtures will not pass by a mere conveyance 
of the land if such can be inferred to be the intention 
of the parties ; but, it would seein that such an inten- 
tion ought not to be inferred, except on grounds which 
would authorise the like inference as to any other 
integral part of the subject matter of the conveyance. 
Though, m general, where no fixtures are specified all 
will pass ; yet, if fixtures are specially mentioned, they 
may be mentioned in such terms as to raise the in- 
ference that the security was confined to those which 
existed at its date, or such as have been afterwards 
annexed may be excluded by subsequent dealings of 
the parties. And in a case that has been questioned 
(Hare v. Horton, 5 B. & Ad. 715), it would seem 
to have been held, that, if two kinds of property be 
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mortgaged, and the fixtures in one of them he men- 
tioned, hut not the fixtures in the other, the latter will 
not pass. But it has also heen decided that, the suh- 
sequent enumeration of specific fixtures on the mort- 
gaged property, will not rebut the inference that all 
fixtures were intended to pass. {Mather v. Fraser, 
2 K & J. 536.) 

The rule as to the vesting of fixtures in the mort- 
gagee of the buildings or soil to which they are alfixed, 
extends to mortgages of leasehold as well as of free- 
hold, and if a tenant of leasehold property execute a 
mortgage of that property, and the fixtures, all articles 
which are so aflSxed to the freehold, as to make it 
appear that during his term he regards them as 
attached to the property, will pass under the mortgage, 
and the deed will not require registration. (Boydy. 
Shorrock, 37 L.J., Ch. 144.) 

It must, however, be borne in mind that an assign- 
ment of fixtures, without any interest in the land, 
would come within the Act, and require registration 
as a bill of sale of personal chattels. And so, where a 
mortgage creates a separate charge on machinery and 
fixtures distinct from the land, and gives the grantee 
a right to disannex such machinery and fixtures from 
the freehold and sell them, the instrument is a bill of 
sale. {Waterfall y. Feniatone, 26 L.J., Q.B. 100.) 
And Vice-Chancellor Malins even decided {Begbie 
V. Fenwick, 19 W.R. 402), that, where a mortgage 
deed contains two witnessing parts, one assigning the 
property, the other the machinery, the mortgage deed 
IS a bill of sale, and must be registered. But doubts 
have been expressed whether this decision would be 
foUowed; (And see S.C. 20 W.R. 67.) 

As questions often arise as to what are fixtures, 
that is, what is a sufficient annexation to the land 
to make a chattel become a part of it and pass with it 
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by a conveyance, it may not be inappropriate to quote 
the mle recently laid down by Blackburn, J., in 
Holland v. Hodgson (41 L.J., C.P. 146) : "There is 
no doubt that, the general maxim of law is, that, what is 
annexed to the land becomes part of the land, but it 
is very difficult, if not impossible, to say with pre- 
cision what constitutes an annexation sufficient for 
this purpose. It is a question which must depend on 
the circumstances of each case, and mainly on two 
circumstances as indicating the intention, viz., the 
degree of annexation and the object of the annexa- 
tion. Where the article in question is not further 
attached to the land than by its own weight, it is 
generally to be considered a mere chattel. (See WilU 
shear v. CoUrell, 22. L. J., Q.B. 177 ; and the cases 
there cited.) But even in such a case, if the inten- 
tion is apparent to make the articles part of the land, 
they do become part of the land. Thus, blocks of 
stone placed one on the top of another without any 
mortar or cement, for the purpose of forming a dry- 
stone wall, would become part of the land, though the 
same stones, if deposited in a builder's yard, and, for 
convenience sake, stacked on the top of each other in 
the form of a wall, would remain chattels. On the 
other hand, an article may be very firmly affixed 
to the land, and yet the circimistances may be such 
as to show that it was never intended to be part of 
the land, and then it does not become part of the land. 
The anchor of a large ship must be very firmly fixed 
in the ground in order to bear the strain of the cable, 
yet no one would suppose that it became part of the land, 
even though it should chance that the shipowner was 
the owner of the fee of the spot where the anchor was 
dropped. An anchor similarly fixed in the soil for 
the purpose of bearing the strain of the chain of a 
suspension bridge would be part of the land. Per- 
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haps, the true rule is that, articles not otherwise 
attached to land than by their own weight are not to 
be considered as part of the land, unless the circum- 
stances are such as to shew that, they were intended 
to be part of the land ; the onus of shewing that they 
were so intended Ijmig on those who assert that they 
have ceased to be chattels ; and that, on the contrary, 
an article which is aflSxed to the land, even slightly, 
is to be considered as part of the land, unless the cir- 
cumstances are such as to shew that it was intended all 
along to continue a chattel ; the onus lying on those 
who contend it is a chattel." 

It may also be mentioned that, with any fixture will 

5 ass, without special mention, whatever, though acci- 
entally detached from it, or not of its own nature a 
fixture, may be essential for the proper employment 
of the machine or fixed article of which it forms part, 
even though it be more or less capable of use in a 
detached state. Such may be the stone of a mill 
removed for the purpose of repair, or the anvil of a 
steam hammer, and the same rule is applicable in the 
case of machinery not of a fixed kind ; so that, by a 
mortgage of looms and other effects belonging thereto 
will also pass the healds, reeds and other fixed 
adjuncts, without which, though they are separate 
from, and are not always sold or supplied with, the 
looms, the latter are unfit for weaving. (1 Fisher on 
Mortgages 29.) 
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CHAPTER III. 

Under what circumstances a bill of sale mil be void 
against creditors under the statute 13 Uliz,, c, 5. 

One of the first and most material points to be con- 
sidered in relation to a bill of sale, is to ascertain that 
the transaction which it embodies or represents, is not 
a mere trick or contrivance, on the part of the maker, 
to defeat the rights of his creditors ; and that the bill 
of sale is intended to have operation as a real iastru- 
ment, according to its apparent character and effect. 
From the earliest period of our legal history, we find 
evidence of the great suspicion and disfavour with 
which the law regards all dealings of a man with his 
property, by which he places out of the reach of his 
creditors, the ordinary remedies for the recovery of 
their debts. So early as the fourteenth century, a 
statute was passed for rendering such transactions 
void ; and in the reign of Elizabeth, two statutes, still 
in force, were passed, having the same object. The 
one (27 Eliz., c. 4) applies only to real estate; the 
other (13 Eliz., c. 5) renders void all conveyances 
made with intent to delay or defraud creditors, and 
applies as well to goods and chattels as to land. 

The preamble of this statute declares it to be made 
" For the avoiding and abolishing of feigned, covinous 
and fraudulent feoffinents, gifts, grants, alienations, 
conveyances, bonds, suits, judgments, and executions, 
as well of lands and tenements as of goods and chat- 
tels," which "have been and are devised and contrived 
of malice, fraud, covin, collusion, or guile to the end. 
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purpose, and intent, to delay, hinder, or defraud, 
creditors and others of their just and lawftd actions, 
suits, debts, accounts, damages, penalties, &c., not 
only to the let or hindrance of the due course and 
execution of law and justice, but also to the overthrow 
of all true and plain dealing, bargaining and chevisance 
(i,e,, contract or agreement), between man and man, 
without the which no commonwealth or civil society 
can be maintained or continued." 

By the second section it is enacted " That all and 
every feoffinent, gift, grant, aHenation, bargab, and 
conveyance of lands, tenements, hereditaments, goods, 
and chattels, or of any of them, or of any lease, rent, 
common, or other profit, or charge out of the same 
lands, tenements, hereditaments, goods, chattels, or any 
of them, by writing or otherwise, and all and every 
bond, suit, judgment, and execution, at any time had or 
made sithence the beginning of the Queen^s Majesty's 
reign, that now is, or at any time hereafter to be had 
or made, to or for any intent or purpose before 
declared and expressed, shall be from henceforth 
deemed and taken (only as against that person or 
persons, his or their heirs, successors, executors, 
administrators, and assigns, and every of them whose 
actions, suits, debts, accounts, &c., by such guileful, 
covinous, or fraudulent devices and practices as afore- 
said, are, shall, or might be, in anywise disturbed, 
hindered, delayed or defrauded), to be clearly and 
utterly void, frustrate, and of none effect ; any pre- 
tence, colour, feigned consideration, expressing of use, 
or any other matter or thing to the contrary notwith- 
standing/' 

By the sixth section it is provided " That this Act, 
or anything therein contained, shall not extend to any 
estate or interest in lands, tenements, hereditaments, 
leases, rents, commons, profits, goods, or chattels had, 
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made, conveyed, or assured, or hereafter to be had, 
made, conveyed, or assured, which estate or interest 
is or shall be upon good consideration, and bond fide 
lawfully conveyed or assured to any person or persons, 
or bodies politic or corporate, not having at the time 
of such conveyance or assurance to them made, any 
manner of notice or knowledge of such covin, fraud, 
or collusion as aforesaid, anything before mentioned to 
the contrary hereof notwithstanding." 

This statute, which has been said to have been 
merely declaratory of what was previously the com- 
mon law of the land {Rickards v. Attorney- General, 
12 CI. & F. 42), makes a fraudulent conveyance 
of any kind absolutely void as against the grantor's 
creditors, and their representatives or trustees in 
bankruptcy, both at law {Doe v. Ball^ 11 M. & W. 
531), and in equity {Holmes v. Penney, 26 L.J., Ch. 
179 : and per Kmdersley, V.O., Hue v. French, ib. 317) , 
and as well against creditors who became so subse- 
quently, as against those who were so before, the 
tansaction. {Graham v. Furber, 14 C.B. 410.) 

But even a fraudulent assignment is binding as 
against the party making it, and strangers, other than 
creditors {Doe v. Roberts, 2 B. & Aid. 367 ; and see 
WTiite V. Morris, 11 C.B. 1015), so no person can 
take advantage of the statute, but the parties injured 
by the fraudulent assignment, amongst whom, of 
course, are creditors who are prejudiced by it, 
but even creditors cannot, if they be privy or con- 
senting thereto. {Olliver v. King, 25 L.J., Ch. 427.) 

A fraudulent conveyance passes no property, and it 
is, when set aside, looked upon as havmg been no con- 
veyance at all, so that, where a man makes a fraudu- 
lent gift of goods, which is therefore void against his 
creditors, and dies indebted, he is considered to have 
died in full possession as to the claims of his creditors. 
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and the goods are assets in the hands of his personal 
. representative. {Shears v. Rogers, 3 B. & Ad. 362.) 
Where a creditor took an absolute bill of sale 
of the goods of his debtor, but agreed to leave them 
in his possession for a limited time, and in the mean- 
time the debtor died, whereupon the creditor took and 
sold the goods, he was held hable to be sued as execu-- 
tor de son tort for the debts of the deceased, {ib,) 

In determining, whether, a bill of sale is void under 
the statute 13 Eliz., c. 5, the state of circumstances at 
the time the bill of sale was made must be regarded, 
and not subsequent events, except such, as may be 
presumed to have been in the contemplation of the 
grantor, at the time he executed the deed. 

No exact and inflexible definition of fraud can safely 
be framed. As fraud is sometimes a question of law, 
sometimes a question of fact, and sometimes a mixed 
question of law and fact, and the whole question of 
fraud or no fraud, depends upon the particular cir- 
cumstances of each case, and is to be determined by 
the jury {Martindale v. Booth, 3 B. & Ad. 498), or 
equity judge. The statute was designed, in the lan- 
guage of its preamble, to avoid transactions devised to 
. the "purpose and intent to delay or defraud creditors." 
It is obvious, that the intention of a man in doing any 
particular act must be, in almost every case, a matter 
known only to himself, but it has become the practice to 
regard certain acts or circumstances as indicative of a 
fraudulent intention, although, even these are not abso- 
lutely conclusive evidences of fraud. We now propose 
to consider the most important of these evidences or, 
as they are sometimes termed, " badges " of fraud. 

(1). Effect of continuance of possession on the part of 
the grantor, — The Courts have laid down the doctrine 
that, if a man execute a bill of sale of his property, 
and be afterwards permitted to remain in possession, a 
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strong presumption of fraud arises, for it is obvious 
that, ostensible occupation is a tacit assertion of owner- 
ship, whereby, credit may be obtained, tradesmen be 
ind!uced to supply goods, and debts be contracted. On 
the other hand, want of possession is in no instance a 
mark of fraud against creditors who concur and are 
parties to it. 

In Twyne*8 Case (3 Rep. 80), decided only ten years 
after the passing of the statute, a debtor, in secret, 
made a general gift of all his goods and chattels to 
one of his creditors in satisfaction of his debt ; and, 
nevertheless, after making the bill 'of sale, continued 
in possession of the goods. It was held that, the deed 
was fraudulent, imder the Act of Elizabeth, as against 
another creditor, who subsequently took the goods in 
execution ; for, although, there was a debt really due 
to the grantee, yet, for the conveyance to come within 
the proviso of the Act (sec. 6), the sale must be both 
for valuable consideration, and also bond fide, and the 
circumstance of the debtor remaining in possession was 
treated by the Court as one of the signs of fraud ; 
but the sale in this case was held void, chiefly because 
the donor not only continued in possession, but used 
the goods as his own to trade and traffic with others, 
and so defrauded and deceived them. This case was 
decided under 13Eliz., c. 6, only; but such a gift would 
now be voidable otherwise than under that statute, as 
will be noticed in a subsequent chapter. In Edwards 
V. Rarhen (2 T. R. 587), all the judges were unani- 
mously of opinion, that, unless possession accompanies 
and follows a bill of sale, it is fraudulent and void in 
point of law. But in this case there were additional 
mdications of fraud, viz., the generality of the assign- 
ment ; and the fact that more property was assigned 
than was necessary to cover the debt. Moreover, the 
broad rule there laid down has been materially quali- 
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fied by subsequent decisions, the result of whicb may 
be stated to be, that, although continuance in pos- 
session hj the grantor, is ever considered a strong 
presumption of fraud, yet, it may be rebutted by 
extrinsic evidence ( Watkim v. Birch, 4 Taunt. 823) ; 
and, practically, the doctrine is limited to absolute bills 
of sale, under the terms of which the grantee would 
be entitled to immediate possession. If a bill of sale 
be made to take effect at some future time, or upon 
particular conditions expressed in the instrument, the 
sale is not void, though possession be not delivered 
immediately ; because, the grantor's continuance in 
possession until such future tune, or until the condition 
be performed, is consistent with the stipulations of the 
deed. For instance, where the bill of sale is con- 
ditional, as by way of a mortgage, and contains a 
provision, that the mortgagor shall retain possession 
until he makes default in payment of the mortgage 
money, and he does so, the transaction is valid {Mar- 
tindale v. Booth, 3 B. & Ad. 498), in which case. 
Lord Tenterden, C.J., said: "The consideration for 
the bill of sale was not only an antecedent debt, but 
a sum of money to be advanced by the plaintiffs to 
enable P. to carry on his trade. The omission of the 
plaintiffs to take possession of the goods was perfectly 
consistent with the deed ; for it was stipulated that 
P. should continue in possession until demult made in 
payment of all or any of the instalments, and that on 
. such default it should be lawftd, although no advan- 
tage should have been taken of any previous default, 
for the plaintiffs to enter and take possession of the 
household goods and fiimiture. The possession by 
P., therefore, being consistent with the deed, and it 
having been given in consideration of money advanced 
to enable P. to carry on his trade, I cannot say that 
it was absolutely void." Indeed, under such a pro- 

D 
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vision the mortgagor, until default, can maintain an 
action of trespass against any person (including the 
mortgagee himself), who may seize the goods. (Brier It/ 
V. Kendall, 17 Q.B. 937.) 

Again, if it he consistent with the nature of the 
transaction — for instance, where the instrument in 
suhstance, though not in form, is a mortgage — the 
mortgagor may retain possession of the goods assigned, 
until default, without thereby rendering the bill of 
sale necessarily void under the statute of Elizabeth, 
even though the deed does not contain an express 
provision enabling him to do so. A striking illustra- 
tion of this proposition will be found in the case of 
Cook y. JFalker. (3 W.R. 357.) There, a biU of sale 
was given of the furniture and effects of an hotel, by 
way of security, but the document contained no pro- 
viso enabling the maker to retain possession until 
default. There was no evidence that the grantor was 
in insolvent circumstances at the date of the bill of 
sale ; and it was held that, the fact of his retaining 
possession of the goods, did not render the instrument 
impeachable by his other creditors, the transaction 
bemg a mortgage, and it appearing necessary for the 
purposes of his business that the grantor should remain, 
m possession of the property. 

Although, therefore, the want of delivery of pos- 
session, when consistent mth the deed, or with the nature 
of the transaction, will not make the transaction 
fraudulent and void, it is, at the same time, not wholly 
rotected by that circumstance, but may be impeached 
y any other presumption or proof of fraud. * * Where,'* 
said Lord Abinger, U.B., " the possession is according 
to the deed, that will not set up the deed, if the jury 
should think the deed was a fraud.'* {Riches v. Evans, 
9 C. & P. 640.) 

The principle then, is that, in most cases, want of 
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possession is a circumstance requiring explanation, in 
the absence of which, a jury may be led to infer that 
the bill of sale was never intended to operate : so that, 
where a bill of sale of chattels is not conditional, or 
by way of mortgage, but is made in satisfaction of a 
debt, the grantee, for his own safety, should take pos- 
session of the goods immediately after the gift. 

(2). Effect of an absence of valuable consideration, — 
Another grave; though not absolutely conclusive, indi- 
cation of fraud, appears where, a bill of sale is made 
by a debtor without valuable consideration, for a man 
has no right to give away that, which, he owes to his 
creditors. " Benevolence, generosity, forbearance, 
may be well exercised, with this restriction, how- 
ever, that the practice of these moral virtues is not 
made at the expense of other people. To hold the 
contrary, would be directly opposed to the commonest 
principles of justice and honesty.'^ (Per Bacon, C.J.B., 
Ex parte Williams, L.B., 10 Eq. 61.) And, said 
Lord Hatherley, L.C., in Freeman v. Pope, (L.R., 6 
Ch. App. 540), — " The principle on which the statute of 
13 Ehzabeth, c. 6, proceeds, is this, that persons must 
be just before they are generous, and that debts must 
be paid before gifts can be made." The sale, therefore, 
should be for an adequate consideration, for — although 
the Court will not weigh nicely the amount — gross in- 
adequacy of payment for the goods conveyed, will be 
esteemed strong evidence of fraud {Dewey v. Bayn- 
tun, 6 East. 282 ; Strong v. Strong, 18 Beav. 408) ; 
but even should the full consideration be given, yet it 
must not be given in such a form as to defeat 
creditors, {Stikman v. Ashdown, 2 Atk. 477), for 
instance, as for the maintenance of the debtor for 
his life; for if so the bill of sale- will be set 
aside {Neale v. Day, 28 L. J., Ch. 45 ; see also French 
V. French, 25 Jj.J., Ch, 612.) But, where a debtor 
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sells property for an adequate consideration, his estate 
is not aiminished — it exists, though in a different 
form — and being still available to pay his debts, no 
one is injured. {Cqpis v. Middleton, 2 Mad. 410- 
430.) 

A bill of sale, not being fraudulent against cre- 
ditors under the statute, unless a fraudulent inten- 
tion to defeat the rights of creditors is properly 
established, proof of such fraudulent intention wul, of 
course, supersede any consideration. {£ott v. Smith, 21 
Beav. 511.) Where a bill of sale is made in con- 
sideration of a present advance, and not merely in 
satisfaction of a previous debt, it is far less liable to, 
though, of course, not necessarily free from, the impu- 
tation of fraud. If I lend A.B. money to buy furni- 
ture, and then take a bill of sale of the goods to 
secure myself, and leave the furniture in his possession, 
the bill of sale (due formalities being observed) will 
hold good ; and so, where goods taken in execution 
were sold by auction, and purchased by a person, not 
a creditor, who took a bill of sale of the sheriff, and 
then lent the goods to the original owner for a tem- 
porary and honest purpose, the bill of sale was held 
good. (Kidd v. HawUmon, 2 Bos. & Pul. 59.) Where 
the consideration for a bill of sale was not only a 
previous debt, but also a present advance to enable 
the debtor to carry on his trade, that fact has been 
considered evidence of the good faith of the transac- 
tion. {Martindah v. Booth, 3 B. & Ad. 498.) But 
the present advance should be substantial, and in 
determining jhe question, whether a particular biU 
of sale is bond fide or a contrivance to defeat creditors, 
a jury will always consider the relative value of the 
property withdrawn from the reach of the creditors, 
m proportion to the amount of their claims at the 
time, and the value of that substituted for it. (Dewey v. 
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BaynfuYiy 6 East, 257.) It must be remembered tbat, 
under this statute, if a bill of sale be not made bond ftdCy 
the fact that it was made for a valuable consideration, 
will not alone protect it against creditors. " I have 
known," said Lord Mansfield, in the well known case 
of Cadogan v. Kennetty (Cowp. 434), " several cases 
where persons have given a fair and full price for 
goods, and where the possession was actually changed ; 
yet, being done for the purpose of defeating creditors, 
the transaction has been held fraudulent and therefore 
void. * * * * So, if a man knows of a judgment 
and execution, and with a view to defeat it purchases 
the debtor's goods, it is void, because the purpose is 
ini(j[uitous. It is assisting one man to cheat another, 
which the law will never allow.'* And so, where a 
trader's goods having been seized under a fi. fa,, the 
defendant paid to the sheriff the amount at which the 
goods had been valued, being just sufficient to satisfy 
the sheriff's execution, who duly executed a bill of 
sale to the defendant, who was aware that the trader 
was indebted to other creditors. The jury having 
found that the object of the transaction was not merely 
to relieve the trader from a forced sale, but to protect 
the goods from other creditors, the sale was declared 
to be void under 13 Eliz., c. 5. (Graham v. Furber, 
23 L.J., O.P. 51.) 

A bond fide purchaser, for valuable consideration, 
without notice of any fraud on creditors, is more 
entitled to be protected than the creditors themselves, 
whose only claim is on the general estate, for he has 
paid his money for those particular goods which he 
claims, and is expressly exempted from the operation 
of the Act by the sixth section ; and, even though 
there are some suspicious circumstances, a purchase 
will be held good, unless it be shown that, it was in fact 
a contrivance to defeat creditors, and that the purchaser 
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was privy to it. {Hak v. Saloon Omnibus Company, 
28 L. J., Oh. 777.) And in another case, it was 
held that, where a bill of sale has been made 
for value, not only must jfraud be shown, in order 
to avoid the transaction as against the purchaser, 
but it must be shown that he was privy to the fraud 
against creditors ; for, imless this position can be 
established, the purchaser who has paid his money, or 
other consideration, has a right, paramount to that of 
creditors. And the purchaser must have notice, not 
only, of the debt, but of the fraudulent intention. 
{Jones V. Boulter, 1 Cox, 288.) 

(3.) IJffect of the absence of a valuation or appraise- 
ment. — There should be a proper valuation or appraise- 
ment of the goods and chattels, prior to the making 
of the bill of sale, for otherwise it may be inferred 
that the transfer was not intended to be a real one. 
Both vendor and purchaser, should, of course, know 
the true nature, and value of that which they intend 
shall be transferred. (Twyne^s Case, 1 Sm., L.C.) 

(4.) Effect of secrecy in the transaction. — Secrecy is 
always a badge or mark of fraud, and, conversely, 
notoriety of change of ownership, necessarily, lessens 
the presumption of fraud. Actual change of posses- 
sion is, of course, notice to the world that there 
has been a change of ownership, but such notice may 
be equally weU given by notoriety, so that the presump- 
tion of ownership remaining in the grantor may be 
effectually rebutted. In the case of Wordall v. Smith 
(1 Camp. 332), Lord Ellenborough said— "There 
must appear to have been a bond fide substantial 
change of possession. It is a mere mockery to put in 
another person to take possession jointly with the 
former owner of the goods, a concurrent possession 
with the assignor is colourable. There must be an 
exclusive possession under the assignment, or it is 
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fraudulent and void as against creditors. " But if 
there are other circumstances — as, for instance, the 
fact that the execution of the bill of sale is notorious 
in the neighbourhood, — ^whichshow the joint possession 
to be consistent with good faith in the parties to 
the transaction, the presumption of fraud may be 
negatived. A striking illustration of this last pro- 
position is in Latimer v* Batson (4 B. & C. 652), 
where, the sheriff seized the goods of the Duke of 
Marlborough, and sold them to the judgment creditor, 
who sold them to the plaintiff, who i)ut a man in 
possession, but allowed them to remain in the Duke's 
mansion and be used by him as before ; it was held 
that, it was properly left to the jury to say whether the 
sale was a bona fide sale for money paid by the plain- 
tiff, and that, if so, they should find a verdict for him. 
Here, it will be perceived, the goods had been seized 
by the sheriff, who is a public officer, and his seizure 
a public act ; so that the transaction was accompanied 
with some notoriety, the circumstances attending the 
execution being known in the neighbourhood, and 
the Court considered the notoriety of the transfer 
operated against the presumption of fraud. In other 
oases, it has been held also, that, if goods, seized 
under an execution, are sold bond fide, and the buyer 
suffers the debtor to continue in possession of the 
goods, still, they are protected against subsequent 
executions, if the circumstances under which he has 
the possession are known in the neighbourhood. 
(Leonard v. Baker, 1 M. & S. 251 ; Watkins v. Birch, 
4 Taunt. 823 ; Jezeph v. Ingram, 8 Taunt. 838.) In 
Twyne^% Case {supra), which is the leading case on 
this subject, Lord Coke gave advice to those who take 
a bill of sale, in satisfaction of their debt, from one 
who is indebted to others also. " Let it be made in a 
public manner, before the neighbours, and not in 
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private, for secrecy is a mark of fraud. Let the goods 
and chattels be appraised by good people to the very 
value, and take a gift in particular, in satisfaction of 
your debt. Immediately after the gift take possession 
of them ; for continuance of the possession of the 
donor, is a sign of trust." 

Of course, a mere formal delivery or colourable 

Eossession will not be enough. In order to make a 
ill of sale valid under the Act of Elizabeth, every 
step in reference to it must be honestly taken, in good 
faith, without design to delay or defraud the creditors, 
whom the statute was expressly passed to protect. 

Besides the evidences of fraud above mentioned, 
three are other circumstances mentioned in the reports 
as raising the presumption of fraud. Reservation of 
a power to mortgage, as being actually a power of 
revocation, is a constant evidence of fraud {Tarhack 
V. Marburyy 2 Vem. 509) ; the fact that the owner 

Sennits third persons to treat the property as the 
ebtor's {Lady Arundell v. Phipps, 10 Ves. 151) ; 
the grantor keeping the deed in his own custody, which, 
obviously, leads to the inference that the instrument 
was not meant to operate as a bond fide transfer 
{Doe, d. Grimsby v. Ball, 11 M. & .W. 533) ; the 
absence of a schedule to the deed of the goods con- 
veyed, and the fact that, the bill of sale does not 
represent the real contract between the parties, are 
also circumstances, which, the Courts regard with 
suspicion. 

A Bill of sale is not void under the statute because 
it has the effect of delaying a particular creditor, if it 
be made bond fide, on the demand of a creditor, and 
for good consideration, and not for the mere purpose 
of defeating creditors. The debtor may, therefore, at 
any time before execution by a judgment creditor, 
either secure one particular creditor, or provide rate- 
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ably for all his creditors. (1 Fisher on Mortgages 200.) 
To support such a transaction and to rebut the 
presumption of fraud arising from an apparent want 
of consideration, evidence of the real circumstances 
and of the existence of a valuable consideration, may 
be given, provided it do not contradict the allegations 
of the deed. {Oak v. Williamson, 8 M. & W. 405.) 

A bill of sale may he good under 13 JEliz,, c, 5, though 
made to defeat an expected execution. — The Act of 
Elizabeth, which we are now considering, does not 
prevent a debtor preferring one of his creditors to the 
rest ; and a bona fide sale or mortgage of goods for a 
valuable consideration, is not invahdated by reason of 
the grantee's knowledge that it is made to defeat an 
expected execution. {Wood v. Dme, 7 Q.B. 892.) 
In that case, a debtor executed a bill of sale by way 
of mortgage of his goods, as a security for money lent ; 
and Coltman, J., told the jury, that, if the transaction 
was to defeat the execution creditor, the conveyance 
was void as against him ; and the Court of Queen's 
Bench held that direction wrong. There the security 
was money lent at the time ; but it applies equally 
where the consideration is an antecedent debt, for 
said Qibbs, C.J. (in Benton v. Thornhilly 2 Mars. 430, 
S.C., 7 Taunt. 149), "there is no rule of law which 
prevents a man from preferring one hand fide creditor 
to another ;" and a debt due is a good and valuable 
consideration. 

But the preference must not be really fraudulent — 
as, for instance, if a man's creditors have all agreed 
to accept a composition, and the debtor makes a secret 
transfer to one of them to induce him to sign the 
deed, to which all the creditors are parties — such 
transfer would clearly be voidable as a fraud upon the 
other creditors. {Leicester v. Rose, 4 East, 372.) 

A fortiori — a transfer of the property of the debtor 
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to trustees for the benefit of all his creditors is not 
void by the operation of the statute ; but it is otherwise 
under the Bankruptcy Act, 1869. (See Chapter V.) 
It may also be obi^erved that to prove a bill of sale 
fraudulent, declarations made by the grantor at the 
time of executing it, are admissible in evidence, but 
not those made at another time. {Phillips v. Earner , 
1 Esp. 355.) 
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CHAPTER IV. 

Under tchat circumstances chattels comprised in a hill of 
sale will he saleahle hy the trustee in hankruptcy of 
the grantor y as heing in his order and disposition at 
the time of hankruptcy. 

It is proposed in the present chapter to point out, as 
clearly as the somewhat difficult and technical 
nature of the subject will allow, the risks to which 
the security of the holder of a bill of sale is exposed 
by the bankruptcy of the maker. The chief objects 
01 all bankruptcy laws have been, (1) to obtain an 
equal distribution of the debtor's assets amongst his 
creditors without preference, and (2) to protect the 
general creditors of a trader against that undue 
credit which might be acquired by his being allowed 
to parade as his own, property which, in point of 
fact, belongs to other people. In general, such 
property only, as belongs to the bankrupt, is subject 
to distribution, but under particular circumstances, 
(which we shall' now consider,) even the property of 
others is liable to be applied towards the payment of 
the bankrupt's debts, m the same manner as any 
other part oi his estate. 

The property, of a bankrupt divisible amount his 
creditors is clearly described in the 15th section of 
the Bankruptcy Act, 1869, the 5th sub-section of 
which declares that it shaU comprise amongst other 
things: — 

" All goods and chattels being, at the commence- 
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ment of the bankruptcy, in the possession, order, or 
disposition of the bankrupt, being a trader, by the 
consent and permission of the true owner, of which 
goods and chattels the bankrupt is reputed owner, or 
of which he has taken upon himself the sale or 
disposition as owner; provided that things in action, 
other than debts due to him in the course of his 
trade or business, shall not be deemed goods and 
chattels within the meaning of this clause. " 

As to who are traders mthin the Bankruptcy Act, 1869. 
— Naturally, the first inquiry in considering this sub- 
section is, to whom is it applicable, that is, who are 
" traders " within the Act r By section 4 the persons 
mentioned in the schedule are declared to be traders 
within the Act. The schedule is, as follows : — "Alum 
makers. Apothecaries, [a surgeon who was licensed to 
practice as an apothecary and supplied medicines to his 
patients only, was held to be a trader as an apothecary ; 
Ex parte Crabby 8 De G., M. & G. 277.] Auctioneers, 
Bankers, [does not include army or navy agents. 
Ex parte Wilson, 1 Atk. 217. A person may be 
included who acts as a banker, even though he do not 
keep open shop or books, as bankers usually do. lb.] 
Bleachers, Brokers, [includes pawnbrokers, Rawlinson 
V. Pearson, 5 B. & Aid. 124 ; bill-brokers. Ex parte 
Phipps, 2 Dea. 487 ; ship-brokers. Pott v. Turner, 6 
Bing. 702 ; insurance brokers, Milfof'd v. Hughes, 16 
M. & W. 174 ; stock-brokers, and a solicitor who was 
in the habit of laying out money, ia investments for 
his clients was adjudicated bankrupt, as a money 
broker. Ex parte Oem, 2 M., D. & D. 99.] Brick- 
makers, Builders, [a builder is a person "vmo builds 
for hire, or by contract for others for profit ; a person 
who bought six carcases of houses for the purpose of 
finishing and selling them, and who ordered materials 
for this purpose, representing himself as a builder, was 
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held a trader ; but one or two isolated transactions will 
not make a man a builder, where there is no intention to 
carry on the business as a means of livelihood. 
Stuart V. Sloper, 3 Ex. 700 ; JEx parte Stewart^ 18 L. 
J., By. 14.] Calenderers, Carpenters, [includes any 
person who buys timber and works it up for sale. 
3 Mod. 155.] Carriers, Cattle or Sheep salesmen, 
[includes a farmer who habitually buys many more 
cattle or sheep than are necessary to stock his farm, 
and sells the surplus at a profit ; for he is, in fact, a 
cattle jobber as well as a farmer, ^x parte Newall, 
3 Dea. 333.] Coach proprietors. Cow keepers, [a 
farmer who keeps cows on his pasture land and sells 
the milk to a retail dealer, is not a cow keeper within 
the Act ; JEx parte Dering, De G. 398 ; nor if he 
retail the milk himself. Bell v. Young, 15. C. B, 
524.] Dyers, Fullers, Keepers of inns, taverns, hotels, 
coffee houses, [this includes the keeper of a private 
lodging or boarding house, who buys provisions for 
his lodgers and charges ^ profit thereon ; Smith v. 
Scott, 9 Bing. 14 ; also a boarding and lodging house 
keeper, where guests are entertained by the month 
or week, each having a bedroom to himself, but 
taking meals with the proprietor. Gibson v. King, 10 
M. & W. 667.] Lime burners. Livery stable keepers. 
Market gardeners, [a farmer who grows peas and 
potatoes and consigns them to London salesmen to sell 
on commission, is not a market gardener. JEx parte 
Hammond, De G. &3.] Millers, Packers, Printers, 
Sharebrokers, Shipowners, [does not include a fisher- 
man who owns fishing smacks used only for fishing 
Surposes, Be Stubbs, 22 L. T. 291.] Shipwrights, 
tockbrokers. Stockjobbers, Victuallers, Warehouse- 
men, Wharfingers, Persons using the trade or profes- 
sion of a scrivener, receiving other men's moneys or 
estates into their trust or custody, [in order to make 
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a man a money scrivener, it must be an occupation 
which he follows for a livelihood, and in which he carries 
on the business of receiving other persons' moneys, 
to invest for them as occasion oners. Adams v. 
Malkm, 3 Camp. 534 ; Lott v. Melville, 3 M. & G. 40 ; 
Hx parte Dufaur, 21 L. J., By. 38.] Persons insuring 
ships, &c., against the penis of the sea. Persons using 
the trade of merchandise by way of bargaining, 
exchange, bartering, commission, consignment or 
otherwise, in gross or in retail. Persons who, either 
for themselves or as agents or factors for others, seek 
their living by buying and selling, or buying and 
letting for hire, goods or commodities, not mere choses 
in action, or by the workmanship or the conversion of 
goods or commodities. [A farmer who occasionally 
buys hay, com, horses, &c., with a view to selling 
again for a profit, does not thereby become a trader, 
see Cattle salesmen, supra; but a farmer buying 
and selling horses, to an extent unauthorized by his 
character of farmer, may be made bankrupt as a horse 
dealer though he have no licence to deal in horses. 
Wright v. Bird, 1 Price 20. A person who buys 
fiimiture, places it in a house, and lets the rooms as 
furnished lodgings, is not liable to be made bankrupt 
as a trader, under the words " buying and letting for 
hire goods and commodities." i!x parte Boivers, 2 
Dea. 99. Persons who buy the raw materials of 
trade, and sell them again under another form, or 
improved by theiabour of manufacture, as bakers, 
brewers, butchers, shoemakers, smiths, tanners, and 
tailors, are included.] 

" But a farmer, grazier, common labourer, or work- 
man for hire shall not, nor shall a member of any 
partnership, association or company which cannot be 
adjudged bankrupt under this Act (section 5), be 
deemed, as such, a trader for the purposes of this Act." 
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The exemption merely extends to the occupations 
specifically mentioned, and will not protect a person 
fiom the consecjuences of being a trader, who follows 
some other busmess within the statutory definition of 
trading ; but, to prove a person a trader within the 
general words of the schedule, evidence of both buy- 
ing and selling is necessary (Eden, Bank. 3.) An 
admission by the bankrupt that he is in partnership 
with a trader is sufficient {Parker v. Barker y 1 B. & 
B. 9), and the bankrupt's declarations, when buying 
goods, of an intention to sell again are admissible to 
prove the trading, {Gale v. Half knight y 3 Stark 56.) 
A person may be made bankrupt as a trader, although 
the trade he carries on is illegal, as where a man 
deals in smuggled goods, or, being a clergyman, trades 
contrary to law. {Ex parte Meymot, 1 Atk. 198.) 

The doctrine of " reputed ownership," as it is 
called, contained in the above cited sub-section, is not 
a novel feature in the Bankruptcy Act of 1869. It 
had its origin in the reign of James 1st, and although 
frequently objected to and reprobated, it has ever 
since been maintained as a principle, that, property 
suffered to remain in the visible possession oi the 
bankrupt, is divisible among his creditors. " That 
clause refers," says Lord Redesdale, {JoyY. Campbell, 
1 Sch. & Lefroy 336,) commenting upon the almost 
corresponding terms of an Irish Bankruptcy Act^ — 
" to chattels in the possession of the banlmipt in his 
order and disposition, with the consent of the true 
owner, that means where the possession, order and 
disposition, is in a person who is not the true owner, 
or to whom they do not properly belong, and who 
ought not to have them ; but whom the owner per- 
mits, unconscientiously as the Act supposes, to nave 
such order and disposition. The object was to pre- 
vent deceit by a tjfader from the visible possession of 

e2 
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a property to which he was not entitled. But, in the 
construction of the Act, the nature of the possession 
has always been considered, and the words have been 
construed to mean possession of the goods of another, 
with the consent of the true owner." 

This doctrine is one most materially affecting all 
persons advancing money to traders oi\ the prover- 
bially frail security of bills of sale. The Bills of Sale 
Act, providing for the registration of bills of sale, has 
no operation in narrowing this doctrine, nor do bills 
of sale, which are duly registered under the Act, 
possess aay greater yaJidity agamst trustees > bank- 
ruptcjT than bills of sale had, before the passing of the 
Act, in cases where the goods and chattels comprised 
therein are left; in the possession of the grantor. " I 
do not think," observed Lord Justice Turner {Starts- 
field V. Cuhitty 27 L. J., Ch. 266,) " that the intention 
of the legislature in passing 17 & 18 Vict., c. 36, 
was to alter the law as to reputed ownership. The 
Act does not say that registration shall give any new 
effect to a bill of sale ; and, in the enacfinent as to the 
effect of omitting to register it, various persons with 
some of whom the doctrine of reputed ownership has* 
nothing to do, are classed together." Contrary 
opinions have been expressed by Vice-ChanceUor 
Malins (Ashton v. Blackshaw, L.R., 9 Eq. 510,) and 
the Chief Judge in Bankruptcy {Ex parte Homariy 
L.R., 12 Eq. 598) ; but, it is submitted, they cannot 
be regarded as prevailing against the current of deci- 
sions supporting that of Lord Justice Turner. The 
effect, therefore, of the 15th section of the Bankruptcy 
Act, is that, as a general rule, where a person, being a 
trader, sells, mortgages, or otherwise disposes of any 
goods or personal chattels, and is allowed by the 
purchaser, mortgagee or donee, to retain possession of 
them until his bankruptcy, such chattels will be sale- 
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able by his trustee, and the title of the purchaser, 
mortgagee or donee, will be defeated, notwithstanding 
that the instrument under which he became entitled 
has been duly registered in conformity with the re- 
quirements of the Bills of Sale Acts, and is in all 
other respects unobjectionable. 

If we consider the clause attentively, we shall at 
once see that the property saleable hj the trustee in 
bankruptcy of the bankrupt, as being in his order and 
disposition at the time oi bankruptcy, and therefore 
divisible amongst his creditors under this section, — 

(1.) Must consist of goods and chattels. — Fixtures, 
such as are ordinarily affixed to the freehold for the 
convenience of the occupier, are not " goods and 
chattels '' within the doctrine of reputed ownership 
(Ex parte Barclay, 5 De G., M. & G. 403,) nor is fixed 
machinery (Ux parte Wilson, Me Butterworth, 4 Dea. & 
Chitty 143 ; JEx parte Spieer, 2 Dea. 335) ; but it is 
otherwise with machinery not attached to the freehold. 
( Whitmore v. Umpson, 23 Beav. 313.) It will how- 
ever be sufficient, for the purposes of the present work, 
to state generally, that all goods and chattels which can 
be made the subject of a bill of sale requiring regis- 
tration, (as to which see Chapter II.) will be* affected 
by the doctrine of reputed ownership. 

(2.) That the bankrupt, being a trader, must have had 
them in his possession, order, and disposition as reputed 
owner, — Actual possession on the part of the bank- 
rupt is not necessary. If the goods are in the hands 
of a servant of the bankrupt, or in the possession of a 
third party to whom the banikrupt has lent them, and 
who is bound to return them when required, they are 
in the bankrupt's order and disposition. {Hornsby v. 
Miller, 1 El. & El. 192.) 

The cases under this head may be divided into two 
classes : — (1.) Where the bankrupt was originally the 
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owner of tte goods and chattels left in his order or 
disposition — as for instance, where goods are left with 
him after he has sold or mortgaged them to another 
person: — (2.) Where the baiiruptwas not originally 
owner of them, as where they are left with him for 
some special purpose, or in the course of his trade or 
business. 

The evidence required to establish reputed owner- 
ship in each of these cases is different; under the 
former class, when it is once proved that the bank- 
rupt was originally the owner, and has continued in 
possession until the commission of the act of bank- 
ruptcy, the presumption is, that he then continued in 
possession in the character of owner, and, therefore, 
proof of these facts is prima facie evidence that the 
bankrupt is both reputed and real owner. Under the 
latter class, the fact that the bankrupt is in possession 
of goods and chattels belonging to another person, 
will not, of itself, render them saleable by his trustee 
in bankruptcy, and, as the doctrine of reputed owner- 
ship is confined to those cases in which possession of 
the goods by the bankrupt is not justified by any bond, 
fide purpose requiring Imn to have them under his 
control, the question will be in each case, are the 
circumstances under which the property is in the 
bankrupt's possession, order, or disposition, such as to 
lead to a fair and reasonable inference, amongst per- 
sons likely to have dealings with him, that he is the 
owner? It is obvious, that the mere possession of the 
goods and chattels will not, in every case, answer 
this question in the afl&rmative, and then, it will 
be necessary for the trustee to establish the fact 
by other circumstances. Therefore, where the 
bankrupt, having been originally owner of the goods, 
has sold or mortgaged them, and yet remains in 
possession of them without any apparent change, he 
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wiU be presumed to have continued in possession as 
owner, if it be not shown by the purchaser or mort- 
ffaffee, as the case may be, not only that there woa 
I change of ownersWp, but that, the change of owner- 
ship has become notorious to the world ; unless, 
perhaps, in those cases where, from the nature of the 
business carried on by the pei^on with whom the 
goods are left, it is not to be inferred that all the 
goods in his possession belong to him. {Hamilton v. 
Bell, 10 Ex. 545.) In that case, the plaintiiOf pur- 
chased some clocks of a London tradesman who kept 
a shop, in which were exposed for sale, clocks and 
watches. A part of the tradesman's business was 
to clean and repair clocks, and such as were sent to 
him for that purpose stood amongst those in the shop 
which were for sale. The plaintiff left the elects 
which he had purchased with the tradesman, with 
directions that they were to be sent to him when they 
had been cleaned and put in order. The tradesman 
some time afterwards became bankrupt, the plaintiff's 
clocks still remaining in his shop. In an action by 
the plaintiff against the assignees for taking these . 
clocks, it was held that, under the circumstances, there 
was no evidence, either that the bankrupt was the 
reputed owner of the goods, or that they were in his 
possession, order, or disposition, within the meaning of 
the Act ; and, consequently, that the goods did not 
pass to the assignees. The presumption is, however, 
that all goods and chattels m the possession of the 
bankrupt, though not belonging to him, are, in the 
absence of explanation to the contrary, in his order 
and disposition as owner. So, if a tradesman sells 
goods out of his stock, but the vendee does not take 
them away, and they are not separated from the rest 
of the stock, before the tradesman becomes bankrupt, 
the goods will pass to his trustee in bankruptcy 
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(White V. Wilks, 5 Taunt. 176), althougli the buyer 
may have paid the purchase money at the time of the 
transaction. (Thachcaite v. Cock, 3 Taunt. 487.) 
But, where steps are taken to make the change of 
ownership sufficiently notorious, the trustee cannot 
claim the goods, as where they are specifically appro- 
priated by the vendor to the vendee's use witii his 
consent. Thus, wines sold by the bankrupt, remain- 
ing in the bankrupt's cellars, set apart in a particular 
bin and marked with the purchaser's seal, a memo- 
randum being given to the purchaser by the bankrupt, 
acknowledging the possession of it, and an entry to 
the same efiect being made in the books of the latter, 
it was held that, the wine was not in the order and 
disposition of the bankrupt ; for, under the circum- 
stances, creditors could not be deceived by the appear- 
ance of its forming part of the stock to which they 
might give credit. (Hx parte Marrahle, 1 Glyn & 
Jam. 402.) But, it was held in one case, the authority 
of which has, however, been questioned, that goods 
deposited in a warehouseman's stores, and remaining 
there after sale, in the vendor's name, will not be 
secured from his trustee, until the vendee has notified 
the change of ownership to the warehouseman, 
although it may be notorious to the persons carryiag on 
busiaess at the place that a sale to the purchaser has 
really taken place. {Knowles v. Horsfally 6 B. & Aid. 
134.) But, speaking of this case, (in Hamilton v. 
Bell, supra) Alderson, B., said — ''. Knowles v. Sorsfall 
was rather a conclusion which the Court ought to 
draw from the facts, and I almost regret having re- 
ported it." The mere handing over to a mortgagee 
of the key of a house of the mortgagor's, in which 
furniture, the subject of the mortgage, was kept, has 
been held not to be sufficient to take the furniture out 
of the order and disposition of the mortgagor. (Ucc 
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parte Starter, Re Body, 33 L.T. 244.) It will be perceived 
that the clause does not apply to cases where the 
possession is in the ordinary course of business, and 
where it cannot reasonably induce persons to give 
credit. So, where a bankrupt is in possession of the 
goods of another, bond fide with the consent of the true 
owner at the time of the bankruptcy, for a specific 
purpose, beyond which he has not the right of dis- 
position or alteration, such possession does not entitle 
the assignee to recover the value of them. {Collins v. 
Forbes, 3 T.R. 316.) 

On this principle was decided the case of Whitfield 
V. Brand, (16 M. & W. 282) where the Court held 
that, books left in the hands of a bookseller to be sold 
by him, in the ordinary course of trade, did not pass 
to his assignees, it being notorious that books are left 
with publishers or others, in large quantities, to be sold 
on account of the person who leaves them. Where a 
custom exists for the buyer to leave goods bought, in 
the hands of the seller, and is so notorious as to be 
practically known to all persons dealing with the 
seller in his business, goods so left in the hands of the 
seller for a time not longer than is clearly within the 
custom, do not, on the bankruptcy of the seller, pass 
to his trustee. {Priestley v. Pratt, L.R., 2 Ex. 101.) 
In this manner, a carriage finished and paid for before 
the bankruptcy of the maker, but suffered to remain 
on his premises at the request of the owner, on account 
of his being abroad, was held not to be in the order 
and disposition of the bankrupt, so as to pass to his 
assignees in bankruptcy, although such bankrupt put 
it in his front shop and actually sold it to another. 
" We all know," said Mr. Justice Gaselee, who tried 
the case, " and it has been proved in the cause, that, 
it is customary for coachmakers to keep carriages after 
they are made, and to put them in a front shop, for 
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the purpose of display, to show what kind of carriages 
they make, and what description of customers they 
have. Under these circumstances, I am clearly of 
opinion that this is not a case within the meaning of 
the Act of Parliament." (BartramY. Payne, 3 Car. & P. 
175.) And if a ship, in course of construction, is in the 
yard of a shipbuilder, or goods are in process of manu- 
facture, such ship or goods, if purchased, are not in 
the order and disposition of such shipbuilder or manu- 
facturer. {Solderness v. RanMn,2d> Beav. 180; and see 
also Sicaimton v. Clay, 4 Gi£F. 187.) So where a per- 
son advanced money on a vessel in course of construc- 
tion and took an assignment of such ship by way of 
mortgage to secure the repayment of the advance, it 
was held that the mortgage was good as against the 
trustee in bankruptcy of the shipbuilder. 

The reputation of ownership will, therefore, vary 
considerably according to the usages of society, and 
the custom of a trade or locality, which may often 
take a particular case out of the rule of reputed 
ownership altogether, for, it is obvious, that if, from 
custom, the possession of a certain class of chattels 
does not imply the ownership of them, the possessor 
does not obtain a false credit by being in possession ; 
and it has been held that it is not necessary 
that the custom should be known to the public 
at large, so long as it is so general and notorious 
in the 'trade which the bankrupt carried on, that 
those who did business with him, might, in the 
exercise of business-like caution, be reasonably in- 
duced to inquire before giving him credit, whether the 
goods were really his own or not. ( Watson v. Peachey 
1 Bing., N.C. 327.) But, by a recent decision it 
would seem that, in order to prove the custom, it must 
be shown to be notorious to the public generally, 
and that it is not suflS.cient that it is known to all 
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persons engaged in the particular trade. In Ex parte 
Bolland, Re Couston, (28 L.T. Eep. N.S., 43), it was held 
that, goods left in a bonded warehouse by the purchaser, 
but not transferred into his name in the books of the 
warehouse keeper, are within the order and disposi- 
tion of the vendor, although the transaction is entered 
in the stock and bond books of the vendor in the 
name of the purchaser, by distinctive marks and 
figures, and the vendor, in the warrant given by him 
at the date of the purchase, acknowledges that the 
goods are held by him to the order of the latter. In 
this case. Bacon, C. J., said, " It is notorious not in 
the trade, but to all the world, that some com- 
modities are matters of hiring and not of purchase. 
Barges are one instance ; furniture, as in Emmerson^a 
Case is another. But all this shows, that there is a 
separate and distinct branch to which the order and 
disposition clause does not apply. In this case it is 
said, that there is a custom in Liverpool, known to all 
the dealers in wines and spirits, the effect of which 
prevents the statute from applying, because, the for- 
mer owner was known to have given deKvery notes 
for the goods ; but, when the case comes to be ex- 
amined, it is plainly within the authority otKnowlesY. 
Sorsfall (ubi supra), because, what is it more than this, 
that, because there is a particular practice in that 
trade, the inference is to be drawn by aU the rest of 
the community, who know nothing about it, which 
will deprive the creditors of their right under the 
statute? It may be a hard case, but hard cases can 
readily be proved against almost all Acts of Parlia- 
ment." Where the produce was purchased and the 
price paid before the bankruptcy, but it appeared to 
be the custom of farmers to leave such produce upon 
the farm of the vendor, until it suited the convenience 
of the vendee to carry it away, it was held, that 
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tliis custom exempted such produce from passing 
to the trustee in the bankruptcy under the doc- 
trine of reputed ownership. {Ex parte Vidler, In re 
Terry, 11 W.R. 113.) 

In another case, an hotelkeeper famished an hotel 
at Richmond, partly with goods he had purchased, 
and partly with goods which he had hired at a yearly 
rent ; which latter goods were in the hotel at the 
time he became bankrupt, and were taken possession 
of by his assignees : but, it being proved that uphol- 
sterers were accustomed to let furniture out on hire to 
hotelkeepers and others, and that the custom of 
hotelkeepers was to hire a part of the furniture in 
their hotels, the Court held that, the hired furniture 
was not in the order and disposition of the bankrupt. 
{Mullett V. 6-reen, 8 C. & P. 382.) The same doctrine 
was held in a case, where it was the custom in the 
bankrupt's business to use hired horses and carts — so 
the mere temporary possession of a chaise by an inn- 
keeper, was held not to amount to reputed owner- 
ship. 

fiut, in all these cases depending upon the usages of 
trade, or the custom of the locality or country, the 
usage or custom must be proved. In Ashton v. 
Blackshaw (L.R., 9 Eq. 517), Vice-Chancellor Malins 
said : " Therefore, as the law now is, you are not 
necessarily to assume that A.B., being in possession 
of a well furnished house, is the owner of that furni- 
ture ; it may be that he hires it only, or it may be 
that it was his, and has ceased to be his^ by assign- 
ment. If he is once known to be the owner of the 
property, then a person is entitled to treat him as still 
the owner, unless there be some deed registered which 
shews that the ownership has changed. If, therefore, 
he sells the property, the purchaser must take posses- 
sion as soon as circumstances permit ; and if, instead 
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of taking possession, lie allows the seller to remain in 
possession, then the property passes to the assignees." 
The courts seem at one period to have inclined to 
the view, that the doctrine of reputed ownership 
applied only, where the possession of the bankrupt 
was purely permissive, so that his ownership was 
merely apparent ; and that, where he was in possession, 
by which he was the true, though only limited owner, 
the doctrine did not apply, and, that the trustees 
would take no more than the limited interest vested 
in the bankrupt. {Fenn v. Bittlestoney 7 Ex. 152.) 
And upon this principle it was concluded that, where 
a person mortgages personal chattels by a deed so 
framed, that he takes under it an interest in the 
chattels so mortgaged for a term determinable upon 
his default in payment, this limited interest saves 
him from being merely reputed owner, and by pre- 
venting his bankruptcy from passing any thing more 
than the transient and defeasible interest vested in 
him, in effect, gives a complete protection to the 
mortgagee. But this view has now been overruled 
(Spackman v. Miller, 12 C.B., N.S. 659), and, in the 
case of chattels which have been sold, and then leased 
by the purchaser to the seller, where the latter 
continues in possession until his bankruptcy, it has 
been said that he will be considered to have continued 
in possession as owner till that time, unless it can be 
shown, not only that there was a change of ownership, 
but that, that change of ownership had become 
notorious to the world. In a noted case, where 
certain articles of machinery had, long before the 
bankruptcy, been seized by the sheriff, imder an 
execution, at the suit of a creditor to whom they were 
sold at a public sale, and conveyed by bill of sale, 
and who marked them all with his initials, and after- 
wards leased them to the bankrupt, who continued in 
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possession till his bankruptcy ; it was held, that, this 
was no evidence of the notoriety of the change of 
property, and consequently, that there was no 
evidence to go to the jury, that the bankrupt had 
ever ceased to be the reputed owner. {Lingard v. 
Messiter, 1 B. & C. 308.) Best, J., remarking 
that " if the machinery had been let to a person who 
had never been the owner, and he had become 
bankrupt, it would have been for the plaintiiOf to show, 
not only that the bankrupt was in possession, but, 
that he was in possession under such circumstances as 
might fairly induce others to think, and treat him as 
real owner ; '' but the Chief Baron Pollock, commenting 
upon this case, (in Samiltany. Belly 10 Ex. 645, supra^ 
said, " the case of Lingard v. Messiter affords a very 
good example of what might result from such a 
change of circumstances. At the time when that 
case was decided, it is possible that the jury were 
fully justified in their verdict, and, that the Court 
was right in upholding that verdict, but if the same 
question were to arise at the present day, such a 
decision might be altogether incorrect, for it is now 
notorious that persons using machinery frequently 
hire it, and, consequently, there is no presumption 
that machinery found on a manufacturer's premises 
belongs to him." It seems, therefore, clear, that 
where by the custom of the country, or the usages of 
the trade, it is a common practice to grant or take 
leases of moveable chattels, they will not pass to 
the trustee in bankruptcy of the lessee by simply 
being in his possession at the date of the bankruptcy. 
Thus, machinery affix:ed to the freehold of ironworks 
is not considered to be in the order and disposition of 
the bankrupt trader, where, by the custom of the 
country, when ironworks are let, such articles are 
furnished by and continue to be, the property of the 
lessor. {Rufford v. Bishop^ 6 Euss. 346.) 
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The reputed ownership clause appKes only to 
cases where goods are in the sole possession, order, or 
disposition of the bankrupt, so that, where two persons, 
L. and C, (who was an infant,) carried on the business 
of printers in partnership, holding the business 
premises under a lease to them both, by which some 
type was also demised to them, and L. alone was 
made bankrupt, it was held that this type, which was 
at the commencement of L/s bankruptcy on the 
business premises, did not pass to the trustee under 
L/s ban&uptcy, being in the joint possession of L. and 
C. (Ux parte Dorman, Be Lake, 42 L.J., By. 20.) 

Goods on the premises of a bankrupt at the time of 
his committing an act of bankruptcy are not in the 
possession, order, and disposition of the bankrupt, if at 
the date of the act of bankruptcy they are legally in 
the possession of the law. As, for instance, where they 
have been seized for rent {Sacker v. Chidle^, 13 
W.R. 690), or by the officers of excise under a claim 
for duty (per Pollock, G.B.,Ib.), or, where the sheriff 
has seized them under an execution issued by a 
creditor. {Hx parte Foss, 2 De G. & Jo. 230.) 

But a wrongful seizure will not remove the goods 
from the possession of the reputed owner. {Barrow 
V. Bell, 5 E. & B. 540.) 

(3.) That he must so have had them mth the consent 
of the true owner. — " In order to bring a case within 
the statute," said Parke, B., "there must be a 
real owner, distinct from an apparent owner, and 
the real owner must consent to the apparent owner- 
ship as such " {Load v. Oreen, 15 M. & W. 
223) ; so goods and chattels which, at the time 
of the commission of an act of bankruptcy by a 
trader, are in his order and disposition, in n-aud of, or 
against, or without the will of the true owner, are not 
within either the words or the spirit of the reputed 
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ownership clause. The true owner within the meaning 
of the Act is the purchaser or mortgagee, and the true 
owner, to give consent, must have a capacity for doing 
so, hence, the propei^ of an infant is not within the 
statute, he not being capable of " consenting. *' 
(Viner v. Cadell, 3 Esp. 08.) Where goods are 
transferred into the bankrupt's possession or dealt 
with by him, without the knowledge of the true 
owner, the absence of permission and consent on the 
part of the real owner, will, of course, be implied, as if 
a carrier receives notice from the vendor to stop them 
in transitu, and yet delivers them by mistake to the 
vendee, who becomes bankrupt while they are in his 
possession, the goods are not in the order and disposi- 
tion of the bankrupt mth the consent of the true owner. 
{T(ywnley v Crump , 5 Nev. & Man. 606.) And so, 
where the mortgagor in possession of a coal mine, 
machinery, barges, &c., leased them to a third party, 
who took possession, and put his own name on the 
barges, and subsequently became bankrupt, it was 
held that, the barges were not in the Dankrupt's 
possession bjr consent of the true owner, ^the 
mortgagee) since the mortgagor was in possession, 
merely on sufferance, and his consent did not satisfy 
the terms of the statute. {Fraser v. The Swansea 
Canal Co,, 1 Ad. & El. 354.) No consent^of the true 
owner can be impUed where such owner is ignorant of 
the existence of me property, or of his own right to it. 
{Be Rawhone, 3 Kay & J. 476.) 

Where a trader executed a bill of sale of all his 
effects to the defendant, an auctioneer, who, shortly 
afterwards, by arrangement, entered the premises of 
the trader and endeavoured, ineffectually, to sell the 
goods by auction, and afterwards left the trader in 
possession until he committed an act of bankruptcy, 
it was held that, notwithstanding the attempted sale, 
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the goods were in the possession of the bankrupt as 
reputed owner, with the consent of the true owner, 
at the time of bankruptcy, and, therefore, passed to 
his assignees. {Reynolds v. Hall, 4 H. & N. 519.) 
But in this case, although the sale had been adver- 
tized, it did not appear that the goods were advertized 
to be sold as the goods of the defendant. 

Should the true owner in due time, and in good 
faith demand the possession of his goods, his demand, 
though not comphed with, is sufficient indication that 
he has withdrawn his consent to the possession of the 
goods by the reputed owner. {Smith v. Topping, 2 
Nev. & M. 421 ; and see Ux parte Ward, L.R., 
8 Ch. App. 144.) It may, indeed, be regarded as a 
general rule that, if the true owner be not guilty of 
neglect or imprudence, but does all in his power to 
prevent the goods from remaining in the bankrupt's 
possession, they will not pass to the trustee in 
bankruptcy. So, if the bankrupt have obtained goods, 
under such circumstances of fraud as would justify the 
vendor in rescinding the contract ; or if goods, once 
properly appropriated to the use of the purchaser, 
have been afterwards, unknown to him, re-mixed 
with the rest of the bankrupt's stock, such goods will, 
in neither instance, be deemed in the bankrupt's 
possession with the consent of the true owner. 

(4.) That he must so have had them at the time he 
hecams bankrupt. — By this, is meant the time of the 
committing of an act of bankruptcy capable of sup- 
porting the adjudication, though such act be prior to 
the act on which the adjudication is founded. The 
definition of the commencement of bankruptcy is 
contained in the 11th section of the Act, which is as 
follows : — 

" The bankruptcy of a debtor shall be deemed to 
have relation back to, and to commence at the time 
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of the act of bankruptcy being completed, on wbich. 
the order is made adjudging him to be bankrupt ; or, 
if the bankrupt is proved to have committed more 
acts of bankruptcy than one, to have relation back to, 
and to commence at the time of the first of the acts 
of bankruptcy that may be proved to have been com- 
mitted by the bankrupt within twelve months next 
preceding the order of adjudication ; but the bank- 
ruptcy shall not relate to any prior act of bankruptcy, 
unless it be that, at the time of committing such prior 
act, the bankrupt was indebted to some creditor or 
creditors in a sum or sums sufficient to support a 
petition in bankruptcy, and unless such debt or debts 
are still remaining due at the time of the adjudica- 
tion." In Chapter V., acts of bankruptcy within the 
scope of the present work will be treated of more 

The statute does not, therefore, apply where the 
goods came into the possession of the bankrupt after 
the date of his bankruptcy. {Lyon v. Weldon, 
2 Bing. 334.) Goods left with a ti^ader " upon sale 
or return '' are within his possession, order, and dis- 
position, and pass to his trustee {lAvesay v. Hood, 
2 Camp. 83), but a buyer has a reasonable time to 
choose from goods sent him upon such terms, so that, 
where goods were thus sent to a buyer who com- 
mitted an act of. bankruptcy, the day after their 
arrival, and before the goods had been even un- 
packed, it was held that, they did not pass to the 
bankrupt's assignees. (Gh'bson v. JSray, 1 Moore 519.) 
But, it seems, the decision would have been otherwise, 
had he kept them so long as to famish an inference 
of his election to take them. A fraudulent removal 
of goods, in contemplation of bankruptcy, will not 
alter the possession, but otherwise. 

If the true owner can get possession of his goods at 
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any time before the commission of the act of bank- 
ruptcy by the reputed owner, the trustee in bank- 
ruptcy will not be enabled to disturb his possession. 
{Hamilton v. Bell, 10 Ex. 645.) But it has been held 
that a removal on the same day, but before the act/)f 
bankruptcy, will not take the case out of the statute. 
(Arbouin v. Williams, Ry. & M. 72.) 

If, on an execution, the sheriff seizes goods of which the 
debtor is only reputed owner, a question arises, which 
is hardly yet settled, as to the effect of the seizure. H 
after a formal seizure, a man is left in possession of the 
goods, but the trader is still allowed to use them, 
and so to carry on his business for a considerable 
time, the better opinion would appear to be, that 
there is no alteration in the reputed ownership, and 
that the trustee in bankruptcy would be entitled to 
recover. But it has been decided that, where the 
execution is conducted in the ordinary way of adverse 
levies, such a seizure withdraws the goods from the 
order and disposition of the reputed owner (-Ez? parte 
Foss, 2 De G. & Jo. 230), and in Fletcher v. Manning 
(12 M. & W. 681), Lord Wensleydale said that, 
" unless " the goods " were at the time of the act of 
bankruptcy in the possession and apparent ownership 
of the bankrupt, the assignees could not recover in 
that respect, and as they were seized by, and in the 
custody of, the sheriff at that time, it is very difficult 
to say that the bankrupt was then the apparent 
owner, if the execution was conducted in the ordinary 
way that an adverse execution is.^' 

The effect of removing goods from the order and 
disposition of a bankrupt, after he has committed an 
act of bankruptcy, turns on the bona fides of their 
owner, and on his knowledge or ignorance of the act 
of bankruptcy; consequently, although a person's 
goods and chattels may be, with his consent, in the 
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order and disposition of a trader, who commits an act 
of bankruptcy, yet, if such person afterwards, bond 
fide and without notice of such act of bankruptcy, 
takes those goods out of the trader's order and dis- 
position, they will be protected from the claims of his 
assignees. (Graham v. Furber, 14 C. B. 134.) And 
Lord Campbell, in Bremn v. Short (6 El. & Bl. 237), 
said, " if before the date of the fiat, and before notice 
of an act of bankruptcy, the true owner had bond fide 
demanded possession of his goods and, communicating 
with the bankrupt, had done that which would show 
that the goods did not longer, with his consent and 
permission, remain in the possession, order, and dis- 
position of the bankrupt, we should hold, that the 
title of the true owner would not be defeated by a 
prior secret act of bankruptcy ; but a mere intention 
to demand the goods and to get possession of them, 
we hold not to be a dealing or transaction within the 
meaning of this section of the Act of ParHament " 
(12 & 13 Vict., c. 106,- section 133, re-enacted by sec- 
tion 94, sub-section 3, of the new Act,) i,e,^ so as to 
take the goods out of the operation of the reputed 
ownership clause. 

Holders of bills of sale, by way of security for a debt 
due, must notice that the Bankruptcy Act, 1869, sec- 
tion 40, provides that : — 

" A creditor holding a specific security on the pro- 
perty of the bankrupt, or on any part thereof, may, 
on giving up his security, prove for his whole debt.'* 

" He shall also be entitled to a dividend, in respect 
of the balance due to him after realising or giving 
credit for the value of his security, in manner and at 
the time prescrihed,^^ (By the interpretation clause, 
section 4, "prescribed" "shall mean prescribed by rules 
of court, to be made as in this Act provided " i,e., by 
section 78 ; see G.R., 78—81, and 99—101, 136, 
made accordingly, 1st Jan., 1870.) 
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" A creditor holding sucli security as aforesaid, and 
not comp W with the foregoing conditions, shaQ be 
excluded n*om all share in any dividend." 

Under this section it is clear that secured creditors 
cannot prove for their whole debts, without giving up, 
realising, or giving credit for the value of their 
securities, but, as bankrupt partners in trade have 
joint and separate properties, which are treated in 
Dankruptcy as separate estates, a joint creditor may 
prove against the joint estate, without giving up any 
security he may hold upon the separate estates, and 
equally so where the deot is secured upon the joint 
property, but, of course, the creditor must not in any 
case receive more than twenty shillings in the pound. 

If, therefore, the holder of a bill of sale or other 
security desires to present a petition for adjudication, 
he must state in his petition that, he will be ready to 
abandon his security for the benefit of the creditors, in 
the event of the debtor being adjudicated bankrupt, 
or, that he is willing to give an estimate of the vahie 
of his security. In the latter case, he will be allowed 
to become a petitioning creditor to the amount of the 
balance of his debt, after deducting the amount so 
estimated as the value of his security. 

Another, and most important point that holders of 
bills of sale have to consider, is, that any transaction 
amounting to a fraudulent preference by the bankrupt 
of one creditor over others, is voidable at the election of 
the trustees, as contrary to the spirit of the bankruptcy 
laws. 

The rule as to fraudulent preferences, has been 
known to the bankrupt law since the celebrated 
judgment of Lord Mansfield in Alderson v. Temple, 
(4 Burr. 2235,) in 1768, and has now received 
legislative recognition in the Act of 1869, section 92 
of which enacts that : — 
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"Every conveyance or transfer of property, or 
charge thereon made, every payment made, every 
obKgation incurred, and every judicial proceeding 
taken or suffered by any person unable to pay his 
debts, as they become due, from his own monies in 
favour of any^ creditor, or any person in trust 
for any creditor, with a view of giving such 
creditor a preference over the other creditors, shall, 
if the person making, taking, paying or suffering the 
same become bankrupt within three months, after the 
date of making, takmg, paying, or suffering the 
same, be deemed fraudulent and void as against the 
trustee of the bankrupt appointed under this Act ; 
but this section shall not affect the rights of a pur- 
chaser, payee, or incumbrancer in good faith ana for 
valuable consideration." 

Two things are necessary to constitute a fraudulent 
preference within this section : — 

(1.) The transaction must he the voluntary and spon^ 
taneous act of the debtor, 

^^ Primd facie a tiRier who, on the eve of bank- 
ruptcy, hands over to a creditor assets which ought 
to be rateably distributed among all his creditors, 
must be taken to have acted in fraud of the law. 
But if circumstances exist which tend to explain and 
give a different character to the transaction, and to 
shew that the debtor acted from a different motive, 
these circumstances must be left to the jury ; who 
should be told that, unless they come to tne conclu- 
sion that the debtor had the intention of defeating 
the law, and preventing the due distribution of his 
assets, by preferring one creditor at the expense of 
the rest, the transaction stands good in law." (Per 
Oockbum, G.J. ; Bilk y. Smith, 34 L.J., Q.B. 68.) 
The whole question turns upon the intention of the 
trader in disposing of his goods to . the particular 
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creditor. " And if, " said the Chief Justice, in 
the same case, "the act was spontaneous on the 
part of the debtor, and there are no circum- 
stances to rebut the presumption which arises from 
the act having been done purely voluntarily on his 
part, the jury should be told to mfer that the prefer- 
ence was fraudulent and wrongftd." 

Upon the question whether the payment was 
voluntary or compulsory, the motives and state of 
mind of the bankrupt at the time of payment may 
properly be left to tne jury. 

So, where a bankrupt made a payment to defend- 
ant on the eve of bankruptcy, as he said, and as 
circumstances indicated, to benefit the defendant, and 
the defendant adduced evidence to shew that he had 
pressed for payment and had threatened to arrest the 
bankrupt, it was held that the assignee might recover 
the amount from the defendant. Tindal, C. J., said, " It 
has been argued, that wherever threat or importunity 
is resorted to, there cannot be voluntary payment. 
But that proposition is too constrained, and it must 
be left to the jury to say, whether the threat had any 
operation or not.^* {Cook v. Rogers, 7 Bing. 438.) 
But, although in some other cases of this sort it has 
been held, that pressure and importunity of the 
creditor will not>prevent the act from being a fraudu- 
lent preference, yet this doctrine has been very 
much qualified by subsequent cases, the principle of 
which may be stated to be, that if there be a bon& 
fide application or pressure for payment or security, on 
the part of some person having a right to apply (a 
request by a surety will be sufficient), and the act in 
any degree proceeds from such application or pres- 
sure, it is not entirely voluntary, and, therefore, is 
not a fraudulent preference. 

Although a payment can only be entirely voluntary 
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when it originates from the bankrupt himself, yet if a 
creditor demand payment, pressure is not necessary to 
take it out of the class of voluntary payments {Mogg. v. 
Bakery 4 M. & W. 348), but where there is pressure 
it must have operated on the mind of the bankrupt 
in inducing him to make the payment. So, where 
frequent applications had been made to the bank- 
rupt on the defendant's behalf, it was held, that the 
jury were properly directed to say whether the pay- 
ment was made in consequence of such application. 
{Cook V. Pritchard, 12 L.J., C.P. 121.) 

If the preference be made to secure the debtor 
from legal process, {Alderson v. Temple, 4 Burr. 
2236,) or in consequence of a threat or apprehension 
of legal proceedings, however groundless {Thompson 
V. Freemxiny 1 T.R. 165), or to avoid the enforce- 
ment of some legal right, as that to levy a distress 
{Stevenson v. Wood, 5 Esp. 200), the transaction can- 
not be regarded as purely voluntary, and, therefore, 
will not be a fraudulent preference. It may, indeed, 
be laid down as a general rule, that if anything be 
done to interfere with, or control the debtor's will, 
and it have that effect, the act will not be a fraudu- 
lent preference. 

If the fraudulent preference be an available act of 
bankruptcy, it is, on the adjudication, immediately 
avoidea by virtue of the relation back of the title of 
the trustee to the act of bankruptcy, but an 
assignment which cannot be avoided as an available act 
of bankruptcy, may yet be voidable by the trustee in 
bankruptcy, £f there he fraud in fact. In the case of 
Marks v. Feldman, J., being indebted to the defendant 
in between £200 and £300, and to other creditors in 
about £170, voluntarily gave the defendant a bill of 
sale of aU his goods, stock in trade, &c., with a power 
to enter and seU, if the amount owing were not paid 



AGAINST TRUSTEES IN BANKRUPTCY. 61 

on demand. The defendant did enter and sell the 
goods, realizing less than the debt, and J. was sub- 
sequently adjudged bankrupt on his own petition. It 
was held by the Court of Exchequer Chamber, re- 
versing the decision of the Court of Queen's Bench, 
that it was immaterial that the adjudication was on 
the bankrupt's own petition, so that the fraudulent pre- 
ference was not void as an act of bankruptcy, to which 
the assignees' title could relate; that the assignees 
might still recover the proceeds from the creditor, 
inasmuch as a transaction amounting to a fraudulent 
preference is voidable at the election of the assignees 
as contrary to the spirit of the bankruptcy laws. 
(L.E., 4 Q.B. 481 ; S.O., L.E., 5 Q.B. 275.) 

In Marks v. Feldman, there was fraud in fact ; but 
where R., a trader in insolvent circumstances, under 
pressure^ by bill of sale, assigned all his property to 
the plaiatiff, a creditor, without intention to prefer, 
and was a few days afterwards adjudged a bankrupt 
on his own petition ; it was held that, as the assignment 
could not be avoided as an act of bankruptcy, neither 
was it fraudulent and voidable by the assignees with- 
out fraud in fact. {Jones y. Harber, L.R., 6 Q.B. 77.) 

(2.) It mtcst be made in contemplation of bankruptcy , 
— It has been held, that a party who seeks to avoid 
a payment, or transfer of goods, on the ground that 
it was voluntarily made by a trader in contemplation of 
bankruptcy, must shew, not merely that the trader was 
insolvent when it was made, but, also, that he then con- 
templated bankruptcy. {Morgan v. Brundrett, 5 B. 
& Ad. 289.) But the true rule would appear to be, 
that if the condition and conduct of a trader be such 
as to clearly evince his contemplation that his embar- 
rassments must, of necessity, end in bankruptcy, the 
jury will not be warranted in coining to any other 
conclusion than that the transaction is fraudulent. 

G 
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But, inasmuch as every man has, down to the time of 
(M)minitting an act of bankruptcy, the sole right of 
dominion over his property, such a payment cannot 
be held to be a fraudulent preference where the 
bankrupt, at the time of making it, appears to enter- 
tain a bond fide hope or expectation that he may be 
<^xtricated from his difficulties without being made a 
bankrupt. {Gibson v. Boutts, 3 Scott 229.) 

The mere fact of a trader being in embarrassed 
circumstances does not, of course, prove that he con- 
templates bankruptcy. He may hope that his affairs 
will rally and come round. {Green v. Bradfield, 1 
C. & K. 449.) 
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CHAPTER V. 

Under what circumstances a bill of sale of chattels u an 

act of bankruptcy, 

Althougli a bill of sale may be ummpeachable by 
creditors under the statute of Elizabeth, and may 
have satisfied all the requirements of the Bills of Sale 
Acts, there is yet another danger attending an assign- 
ment of this nature. It may be, itself, an act of 
bankruptcy, and regarded as jfraudulent against 
creditors, within the policy of the bankrupt laws. 

Having inquired, in the two last precedmg Chapters, 
(1) when abill of sale will be void ipiderthe statute 13 
Eliz., c. 6, and (2) when the chattels comprised in a 
bill of sale will be saleable by the trustee in bank- 
ruptcy of the grantor, we must now consider the very 
different, but equally important question of, when a 
bill of sale will be deemed fraudulent, and void as an 
act of bankruptcy within the Act of 1869. This 
question, it has been said, may be answered in each 
case, by reference to one of the three following rules : — 

(1.^ Any transfer which is fraudulent within the 
meaning of the statute of Elizabeth is also fraudulent, 
and an act of bankruptcy under the Bankruptcy Act 
of 1869. 

(2.) Any conveyance by a debtor to a creditor of 
his whole property, or of the whole with an exception 
merely nominal, in consideration of a bygone and 
pre-existing debt, although not fraudulent within the 
statute of Elizabeth, is fraudulent and an act of 
bankruptcy under the Bankruptcy Act of 1869. 

g2 • 
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(3.) A transfer by a debtor of part of his property 
to a creditor, in consideration of a bygone and pre- 
existing debt, although, not fraudulent within the 
statute of Elizabeth, is fraudulent and an act of 
bankruptcy under the Act of 1869 — if made voluntarily y 
and in contemplation of bankruptcy, or if it otherwise 
have the effect of defeating or delaying his creditors. 

Having sufficiently considered the class of cases 
within the statute 13 Eliz., c. 6, (Chapter III. J it is now 
only necessary to consider the second and third of the 
foregoing rules. 

The expression, " act of bankruptcy " is defined by 
the sixth section of the Bankruptcy Act of 1869, the 
first and second sub-sections of which are as follows : — 

(I.) "That the debtor has, in England or else- 
where, made a conveyance or assignment of his 
property to a trustee or trustees for the benefit of his 
creoitors generally. 

(II.) " That tne debtor has, in England or else- 
where, made a fraudident conveyance, gift, delivery, 
or faansfer of his property, or of any part thereof. 

" But no person shall be adjudged bankrupt 
unless the act of bankruptcy on which the adjudication 
is grounded, has occurred within six months before 
the presentation of the petition for adjudication." 

It may be as well to observe here, that in this 
statute the words " with intent to defeat and delay 
creditors '' which were inserted in the corresponding 
section of former Acts have been omitted. 

These two acts of bankruptcy, which, for the pur- 
poses of this work it is alone necessary to consider, 
are common to all debtors, traders or non-traders. 
{Ex parte Luckes, 41 L.J., By. 21.) 

Although the Act of 1869 is the first legislative 
enactment, in which an assignment of the whole of a 
debtor's property to trustees for the benefit of all his 
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creditors, has been made nominatim an act of 
bankruptcy, it has introduced no new principle into 
our law. Judicial decisions had, from a very early 
period, established the same result by holding all such 
assignments, when made by a trader, fraudulent 
within the policy of the bankrupt laws, which, as we 
have seen, nas mvariably been to proQure the ecjual 
distribution of the debtor's assets ; and, iadeed, it is 
obvious that the interests of creditors would frequently 
suffer, if debtors in insolvent circumstances were 
allowed to entrust the distribution of their assets to 
their private friends as trustees, who might, from 
personal considerations, be more disposed to favour 
the debtor than the creditor ; and the same doctrine 
was applied to non-traders as soon as they became 
subject to. bankruptcy by the statute of 1861 (24 & 
26 Vict., c. 134), the seventieth section of which made 
a fraudulent conveyance, gift, delivery, or transfer of 
his real or personal estate, or any part thereof, by a 
non-trader, an act of bankruptcy : and it is clearly 
within the principle of what is called fraud upon the 
bankrupt laws, that, where the effect of a conveyance 
will be to put it entirely out of a debtor's power to go 
on with his business, or to meet his creditors, he must 
be taken to have intended the consequence of what he 
has done, and though, perhaps, not guilty of intentional 
fraud or what is called moral fraud, yet he is guilty of 
fraud against the policy of the bankrupt laws, by 
preventmg, intentionally or otherwise, the equal 
distribution of his assets amongst all his creditors 
without preference or distinction. 

In the well known case of Young y. Waud (8 Ex. 234), 
Mr. Baron Parke made some valuable remarks upon 
this poiat. — " Acts of bankruptcy," said that learned 
judge " arising from fraudulent assignments, are con- 
fined to acts of a fraudulent nature under the statute of 
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Elizabeth, with an immediate object to defeat creditors, 
to such as are fraudulent under the Bankruptcy Acts, 
being made with the object of preventing an equal 
distribution of the bankrupt's effects under his 
bankruptcy, which he knows must occur, and lastly, 
to those where there is a transfer of property which 
must necessarily, in its results, be known to the 
bankrupt to lead to the delay and disappointment of 
all the creditors, with the exception of that particular 
individual to whom the transfer is made ; such a 
transfer is also an act of bankruptcy upon the principle 
that every man is bound to contemplate the necessary 
results of his own acts." 

The recent Act, by express enactment, having made 
the execution by a debtor of such a conveyance or 
assignment, a distinct act of bankruptcy, there is no 
practical use in tracing the first decisions on a principle 
now so universally acknowledged. 

To bring a bill of sale within the statute as an act of 
bankruptcy, a fraudulent intent on the part of the 
grantor need not be actually proved, or indeed exist. 
It is sufficient, if the circumstances are such as to 
warrant the inference of fraud. The dispositions of 

{property which are fraudulent within the bankrupt 
aws, as tending to defeat or delay, creditors, may be 
divided into three classes. 

(I.) Those which affect the whole of the debtor's 
property. 

(II.) Those which affect partoiAj of his property. 

(III.) Dispositions made in contemplation oi bank- 
ruptcy, for the express purpose of preferring some 
particular creditor, and, which are known as acts of 
fraudulent preference. These have been, under that 
name cursorily, though, for our present purpose 
sufficiently, alluded to m the last Chapter. 

(I.) As to transfers affecting the whole of the debtor's 
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property, — ^A conveyance by deed of all the effects of 
a bankrupt, under any circumstances, was in itself an 
act of bankruptcy under 1 Jac. I., c. 15, s. 2. 

A conveyance by a trader of all his property upon 
trust either for a particular creditor ( Wilson v. Day^ 
2 Burr. 827), or for a certain number of creditors 
(Butcher v. JSasto, 1 Doug. 295), or of all to the 
exclusion of one {JEx parte Foord, cited 1 Burr. 477), 
is an act of bankruptcy. So, also, if the assign- 
ment of the whole of his property be in trust for 
all his creditors, although no actual fraud is in- 
tended, because, by executing such a deed, the 
trader necessarily deprives himself of the power of 
carrying on his trade, and unless all the credi- 
tors assent to such a deed, the property is put 
into a different course of application and distribution 
amongst his creditors to that which the bankrupt laws 
direct. {Button v. Morrison, 17 Ves. 199.) But to 
make such an assignment an act of bankruptcy 
a petition for adjudication must be presented, as 
we have seen, within six months from its execu- 
tion. (32 & 33 Vict., c. 71, s. 6.) Such an 
assignment is an act of bankruptcy, even although, 
it has never been acted upon, or been out of 
the trader's possession {Boteherhy v. Lancaster, 1 Ad. 

6 E. 77), and if destroyed after execution before be- 
ing acted upon, it still amounts to an act of bank- 
ruptcy. {Lees V. Whiteley, L.R., 2 Eq. 151.) But a 
creditor, who has acquiesced in the execution of such 
an assignment, and taken a benefit under it, cannot 
avail himself of it as an act of bankruptcy. {Ex parte 
Stray, L.E., 2 Ch. 374.) 

The law that a conveyance of a man's whole pro- 
perty to secure a past debt, whether he be a trader or 
a non-trader, is an act of bankruptcy, has not been 
altered by the Bankruptcy Act, 1869. {In re Wood, L.R., 

7 Ch. 302.) 



68 WHEN BILLS OF SALE VOID 

A bill of sale of all a trader's eflfects and stock in 
trade, to secure an antecedent debt, is an act of bank- 
ruptcy, although there may be no actual jfraud, on 
the principle, that, the very nature of the trans- 
action is such as to prevent him carrying on his 
trade. (Siebert v. Spooner, 1 M. & "W. 714.) Such a 
conveyance withdraws his effects from the reach of 
his other creditors and, as was said by Lord Mansfield 
in the leading case of Worseky v. De Mattos (1 Burr. 
467), " must either be fraudulently kept secret or pro- 
duce an immediate absolute bankruptcy.'' And it is 
immaterial that, at the time when the trader executed 
such a conveyance or assignment, he was pressed by 
the creditor in whose favour it is made {John- 
son V. Fesenmeyer, 25 Beav. 88), or even that he 
was under arrest for a just debt, at the suit of 
the particular creditor, and that the deed was 
foUowed by immediate possession by the grantee. 
Thus, m Newton v. Chanthr (7 East. 138), a trader, 
being under arrest at the suit of a creditor for a just 
debt, executed to him a bill of sale of all his effects to 
satisfy his debt, and pay over the surplus, if any, to 
the trader. It was held by the Court of Queen's 
Bench to be an act of bankruptcy. " As " said 
Lawrence, J., " the necessary consequence of this deed 
of conveyance was to take the whole effects of thiB 
trader, which the law says shall be distributed equally 
amongst all the creditors, and to give them to a par- 
ticular creditor, this is, within all the cases, an act of 
bankruptcy and it is not the less the grant or convey- 
ance of the bankrupt, to the prejudice of his other 
creditors, because at the time he made it he was under 
arrest at the suit of the defendant." 

But, it seems that where the adjudication of bank- 
ruptcy is subsequently made on the debtor's oion 
petition, such an assignment will not he voidable as an act 
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of bankruptcy in tlie absence of positive fraud. Thus, in 
a recent case R., a trader, under pressure, by bill of sale, 
assigned all his furniture and stock in trade to the 
plaintiff, a creditor, without fraud and without inten- 
tion to prefer. R. was at the time insolvent and was,, 
a few days afterwards, adjudged a bankrupt on his own 
petition. In an action by the plaintiff, however, it was 
held that, though the assignment was an act of bank- 
ruptcy, and would have been voidable as such, if the 
bankruptcy had been on the petition of a creditor, so 
that the title of the assignees would have related back 
to the act of bankruptcy, yet, as the bankruptcy was on 
the trader's own petition^ and there was consequently 
no relation back, the biU of sale could not be avoided 
as an act of bankruptcy, and so, was not fraudulent 
and voidable by the assignees, without fraud, in fact. 
{Jones V. Harber, L.R., 6 Q.B. 77.) 

An assignment by a trader of the whole of his 
property by way of indemnity, has been always held 
to be an act of bankruptcy ( Worseley v. De Mattos, 
1 Burr. 467), and so, likewise, a bill of sale of all a 
trader's effects, given as security to a surety for liabili- 
ties he had incurred on behalf of the trader. {Leake 
V. Young, 25 L.J., Q.B. 266.) 

It is immaterial, that a bill of sale does not pur- 
port to transfer the whole of the debtor's property, if 
it does so, in fact. And so, where a trader gave a 
bill of sale of certain effects to the public officer of a 
banking company, to secure the amount due on his 
account, which was overdrawn, although the bill of 
sale did not, on the face of it, purport to assign all 
the debtor's effects, but, it appeared in fact, that he 
had no other property, and that the bank knew that 
such was the case, the deed was held to be an act of 
bankruptcy, and void against the assignees. {Lindon 
V. Sharpe, 6 M. & G. 895.) So, also, a merely 
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colourable exception of part of the effects assigned will 
not prevent tlie operation of the bankrupt laws in this 
respect. (Wilson v. Da^, 2 Burr. 827.) 

In the case of Siehert v. Spooiier (1 M. & W. 714), 
-Mr. Baron Parke said, "I take it to be per- 
fectly well settled, that, where a trader makes 
an assignment of all his effects, or of all except 
a very small portion, it is necessarily an act of bank- 
ruptcy, without any actual fraud." Thus, where a 
trader gave a bill oisale of all his property, except his 
furniture and book debts, to a creditor as security for 
a previously existing debt, it was held that, notwith- 
standing the reservation, the deed was fraudulent and 
void, inasmuch as it placed the bulk of the trader's 
property out of the reach of his other creditors. {Ex 
parte Foxky, in re Nurse, L.R., 3 Ch. 515.) And 
where a trader gave a bill of sale of his stock in trade 
to A., in consideration of his indorsing a bill which thq 
trader discounted, but the bill of sale was not 
registered, and nine months afterwards he executed 
an assignment of the bulk of his property to A., to 
secure the same debt and further advances, it was 
held that the assignment, being otherwise fraudulent, 
could not be supported on the ground that, it was a 
substitution for the first bill of sale. (iJ.) 

Where a debtor executed, as security for an antece- 
dent debt of £1,500, a bill of sale which included 
all his property of any appreciable value, except a 
small pension, to which he was entitled as a retired 
servant of the East India Company, it was held 
that, as the pension would not pass to his trustee in 
bankruptcy, and could not be taken in execution by a 
creditor, it constituted no substantial exception from 
the assignment, which, being an assignment of sub- 
stantially the whole of the debtor's property, was an 
act of bankruptcy. {Ex parte Hawkery in re Keely^ 
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L.R., 7 Ch. 214.) In another recent case, a trader 
assigned by bills of sale all his goods, effects, and 
stockin trade, valued at £600, in consideration of £55, 
advanced immediately before the execution of the 
deed. No amount was advanced on the date of the 
assignment, which was held to be an act of bankruptcy. 
{Ex parte CoJieriy in re Sparke, L.R., 7 Ch. 20.) 

In all these cases the debtor obviously gains nothing 
by the transaction, that will assist him in carrying on 
his business, or meeting his creditors, and he places 
himself and the whole of his property at the mercy 
of a particular creditor, with the effect of obstructing 
his other creditors in their legal remedies. But, while 
an assignment by a trader in insolvent circumstances 
of all his stock in trade, is an act of bankruptcy, it is 
not absolutely essential, in order to make it an act of 
bankruptcy, that it should prevent the trader from 
carrying on his trade. If the effect of the deed be to 
delay creditors, it may yet be an act of bankruptcy. 
This proposition is well illustrated in the following 
case : — 

G., a farmer, by bill of sale conveyed all his 
property, except two shares in a joint stock banking 
company, (the property being worth about £3,000) to 
secure a debt of £900, and the assignment did not 
prevent his trading as before: but, nevertheless, it 
was held to be an act of bankruptcy, inasmuch as, 
although the grantee would be trustee for Q-., as 
to the amount beyond his own debt, yet, as the 
property could not be taken in execution, the effect 
was to delay the creditors. " The true question 
is not" said Parke, B., "whether the deed stops 
the trader's business and makes him cease ms 
trading, but whether it makes him, insolvent and 
unable to pay his creditors in the ordinary way." 
{Smith V. Cannan, 22 L. J., aB. 290, Ex. Ch.) And 
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following tliis case it appears to be perfectly settled 
law, that a bill of sale of alia, debtor's property altbough 
by way of mortgage, and altbougb tbe property trans- 
ferred be a great deal more valuable than the amount 
of the debt to secure which, it is transferred, is never- 
theless deemed a fraudulent transfer within the 
meaning of the Bankruptcy Act, because it delays, 
and may defeat the other creditors in their legal 
remedies against him. 

But those who rely upon such an act of bankruptcy, 
at the trial must show, that it was calculated to have 
the alleged effect, by evidence of the general state of 
the debtor's affairs at the time of giving such bill of 
sale. It is not sufficient that, under pecuniary pres- 
sure, the bankrupt parted with some articles essential 
to the carrying on of his business; as, for example, 
where a miller transferred his waggon and horses to a 
creditor who had arrested him. ( Wedge v. Newlyn^ 
4 B. & Ad. 831.) A conveyance by a trader of all 
his effects in a given place is not an act of bank- 
ruptcy, unless it be shown that he had no other 
property {Chase v. Oobky 2 M. & G. 930), and the 
onus of proving this is on the trustee. 

The only case in which a conveyance by a trader, 
being indebted, of all his property and effects is not an 
act of bankruptcy, is where he or his creditors obtain 
an equivalent. " It may be " said Cockbum, C. J., in 
Wbodhouse v. Murray (L.R., 2 Q.B. 634), "that 
the trader gets less than the value of the property he 
parts with. It may be that, under the pressure of 
some extraordinary exigencies, the trader, with an 
honest object of saving himself from bankruptcy and 
ruin, with a view to his own benefit and that of his 
creditors, and with an honest and bond fide desire to 
carry on his trade, pledges his effects, even the whole 
of them, to realize a sum of money which may fall 



AS ACTS OF BANKRUPTCY. 73 

very far short of their value, yet, looking at all the 
circumstances, it is so plain the intention was an 
honest one, not to get a sum of money to put into his 
pocket, but to carry on his business, that such an 
assignment of aU his effects would not be considered 
an 'act of bankruptcy. There must, however, be an 
equivalent in the transaction, or it would be void, as 
being contrary to the policy of the bankrupt law, and 
amount to an act of bankruptcy. " 

A distinction must be observed between an assign- 
ment by a debtor of all his effects for the benefit of his 
creditors, or for securing a pre-existing debt ; and an 
assignment of aU his property for a valuable consider- 
ation, which is clearly not fraudulent by itself. As 
was said by Lord Kenyon in the case oi Whitwell v. 
Thompson (1 Esp. 72), "All the cases, without a 
single exception, where the assignment of his property 
by a trader has been deemed fraudulent and an act 
of bankruptcy, have been where it has been given for 
a bygone and before contracted debt : but it never can 
be taken to be law, that a trader cannot sell his 
property when his affairs become embarrassed, or 
assign them to a person who would assist him, as a secu- 
rity for any advance such person might make to him. 
And so, a bill of sale, given to his bankers by a 
trader to cover future as well as past advances, and 
not made in contemplation of bankruptcy, is not an 
act of bankruptcy. (CarvY. Burdiss, 1 Cr., M. & R. 
443.) 

It follows that, where there is a sale by a trader of 
all his stock in trade and effects, or by a non-trader 
of aU his goods and chattels, to a bond fide purchaser 
for a fair and reasonable price, the transaction cannot 
be avoided as an act of bankruptcy, and any person 
who seeks to treat the sale as an act of bankruptcy 
must show some fact, from which fraud may be 

H 
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inferred. {Bosey. Haycock, 3 Nev. & M. 645.) For, 
when the purchaser pays a fair price for the goods, 
the debtor receives an equivalent for his property, the 
effect of the transaction being merely to change the 
form of that property, and it is then even immaterial 
that the debtor intended at the time of the sale to 
abscond and misapply the purchase money, provided 
that the buyer at the time of his purchase be ignorant 
of the trader's design, and have no reasonable ground 
to suspect that he means to appropriate the money to 
himself in fraud of his creditors. {Baxter v. Pritchard, 
1 Ad. & El. 456.) For the epithet " fraudulent" is to be 
confined to the gift, transfer, or delivery, and does not 
extend to the projects which possibly the debtor may 
entertain as to tne disposal of the purchase money. 
(Per Lord Denman, C. J., lb.) A bond fide sale by a tra- 
der of the whole of his effects for an equivalent which is 
paid to him, and with which he may deal, is obviously 
not such an assignment as necessarily puts it out of 
his power to contmue his trade, and is not of itself an 
act of bankruptcy. But in Mercer v. Peterson (L.R., 
3 Ex. 104), Cockbum, C.J., said, "It is too late to 
question the propriety of the decisions to that effect, 
although, I fear that where a trader makes over his 
whole estate, even for a fair equivalent, and even 
although he really have a bond fide intention of going 
on with his business, in the end the present advance 
is too often dissipated, and the creditors receive no 
benefit from it. " 

The courts will not look very closely to the adequacy 
of the price, if the vendor endeavoured to obtain the 
most remunerative price he could in the way of 
business at the time of sale. So, where a retail draper 
bought on credit at different times, large quantities of 
goods, and about three months after commencing such 
purchases, re-sold the goods for money, part at one 
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time, and part at another, during the six following 
months, for about half the cost price of the articles. 
The sales were real sales — the trader and the buyer 
(the defendant), each trying to make the best bargain 
that he could for himself, and the trader's object 
appeared to be to raise money to pay his creditors. 
He afterwards became bankrupt, in consequence of this 
reckless course of dealing, and it was held that such 
sales were not fraudulent transfers, and, consequently, 
not acts of bankruptcy within the meaning of the 
statute. {Lee v. Hart, 25 L.J., Ex. 135.) 

On the other hand, a sale of goods at such a price, 
and under such circumstances, that the purchaser 
ought to know that the trader is selling, to raise 
money in fraud of his creditors, for his own purposes, 
is an act of bankruptcy, and the buyer is liable to the 
assignees in trover for the value of the goods. ( Cook v. 
CaldecoU, 1 Moo. & M. 522.) Thus, if a trader 
raises money by selling his goods at an undervalue 
(not for the purpose of carrying on his business, but in 
contemplation of stopping pajmaent and for the pur- 
pose of cheating his creditors,) to one who has notice, 
either by express information, or from the nature of 
the transaction, that the trader is selling his goods, not 
in order to carry on his business, but with a fraudulent 
intention, the sale is an act of bankruptcy and void, and 
the trustees may recover the goods or their value from 
the purchaser. {Fraser v. Levi/, 6 H. & N. 16.) 
The result will be the same, if the transaction is not 
a really bond fide sale but a mere contrivance to 
give a preference to the pretended purchaser. {Rust 
V. Cooper, Cowp. 629.) 

Where there is an assignment by a trader of all his 
property and eflfects for a present advance of part of 
their value, and the advance bears a substantial 
proportion to the value of the property, and the assign- 

h2 
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ment is sought to be avoided, the court " must be 
satisfied that there exists an intention to defeat and 
delay, and consequently to defraud the creditors, 
and that object must be the object not only of the 
bankrupt, but also of the party who is dealing with 
him." (Per Mr. Justice Willes, Fennell v. Beynolds, 
11 C.B., N.S, 722.) 

What amount may or may not constitute a sub- 
stantial advance, sufficient to support the bill of sale, 
must depend on the circumstances of each particular 
case. 

In Fennell v. Reynolds (11 C.B., N.S. 709), the 
fresh advance was £250, and the goods conveyed 
sold for £515. The court held that the advance was 
sufficient in the absence of fraud to prevent the deed 
being necessarily an act of bankruptcy, but ordered a 
new trial, in order that the opinion of a jury might 
be taken upon the question as to whether there was 
fraud in fact. 

In Mercer v. Peterson (L.R., 2 Ex. 304 ; S.C. 3 
Ex. 104), the old debt was £107, the fresh advance 
was £64, and the value of the property conveyed £115. 
It was held b^ the Court of Exch^uer Chamber, 
affirming the judgment of the Court below, that the 
sum of £64 was a fair present equivalent for the 
assignment by the trader of his goods, and that the 
bill of sale was not void as an act of bankruptcy. 

In Lomax v. Buxton (L.R., 6 C.P. 107) the past 
debt was £161, and the fresh advance £250 ; the 
value of the property conveyed did not exactly appear, 
but could not have been much, if any, more than 
would suffice to cover the advance, and the biU of 
sale was held not to be an act of bankruptcy. 

In Allen v. Bonnett (L.R., 5 Ch. 577) the antece- 
dent debt was £450, and the present advance £300. 
In this case also, the value of the property conveyed is 
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not reported ; but the bill of sale was supported not 
merely on the ground that there was a sufficient 
present advance, but also, because seventeen months 
had elapsed between the execution of the deed and 
the grantor's bankruptcy, and it was, therefore, too 
late to rely on the execution of the bill of sale as an 
act of bankruptcy. 

In Ex parte Fishery Re -4s^,(L.R., 7 Ch. 636) the pre- 
existing debt was £600, the fresh advance was £±00, 
and the property comprised in the hiU of sale after- 
wards sold for £718. It was held that the bill of 
sale was an act of bankruptcy and so void against the 
creditors. But in this case it was not laid down as a 
matter of law, that, the smallness of the amount of 
the advance, necessarily made the bill of sale an act 
of bankruptcy, but the Lords Justices considered that 
it afforded strong evidence that the principal object of 
the parties in the whole transaction was not to enable 
the bankrupt to continue his trade, but to secure the 
repayment of the past advance. 

Where a bill of sale is granted by a debtor, and the 
consideration is not an equivalent which is paid to him, 
and with which he may deal, the courts will more 
strictly inquire into the adequacy of the consideration, 
and, as to whether it is likely to defeat or delay 
creditors. So it was in the following often quoted 
case : Leake, a trader, being embarrassed, had sum- 
moned a meeting of his creditors, and requested B. to 
become surety for the payment of a composition he 
proposed to offer, and B. consented to do so for ten 
shillings in the pound, but verbally stipulated that 
Leake should give him security over all he had. At 
the meeting, B. not being present, the creditors 
agreed to accept twelve shillings in the pound, but 
Leake did not inform them that B. had stipulated for 
the security for himself. Under the composition deed 



78 WHEN BILLS OF SALE VOID 

three bills, of £16. 10s. each, were given to one of the 
creditors for the amount of his debt, which were drawn 
by Leake, and accepted by B. The first of these 
bills was dishonoured at maturity, and the creditor 
having indorsed it over to his agents in London, they 
commenced an action in their own names against B. 
for the amount, and an action against Leake, in the 
name of their principal, for the amount of the original 
debt, less the amount of the bill indorsed over to 
them. The creditor obtained judgment, and issued 
execution in his action, but Leake had, under 
pressure from B., previously executed a bill of sale of 
all his property to him. The court held that, the bill 
of sale to B. was an act of bankruptcy, being an 
assignment of all the trader's property, and not being 
for such an equivalent as to make it not necessarily 
delay his creditors. {Leake v. Young , 6 El. & B. 
955.) " A transaction," said Lord Campbell, in de- 
livering judgment in this case, ** whereby the property 
is conveyed to secure a surety against Kabilities which 
he has incurred to the particular creditors, who may 
come in, and which surety can stop the trade at any 
moment, is not, in our opinion, a case where the 
bankrupt receives an equivalent which he can deal 
with in carrying on his trade if he chooses within the 
doctrine of liose v. Saycock, and Baxter v. Pntchard, 
(ubi supra,) The whole power is entirely taken out 
of the hands of the bankrupt, and his trade may be 
stopped at any moment, at the will of the assignee, 
while he is to receive nothing, and no part of the 
property, or its proceeds is under his control, but, the 
whole is in effect to be applied to secure a creditor, 
who is to pay instalments to the particular body of 
creditors, who have come in and agreed to receive 
his acceptances. It seems impossible to us, to treat 
such a transaction, as one where the trader obtains an 
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equivalent, within the principle of the eases on which 
the plaintiff relies; and we, therefore, on principle, 
as well as authority, give our opinion, that the deed 
in question was an act of bankruptcy." 

It will have been gathered from the preceding 
cases, that, an assignment of all a trader's effects to 
secure a present advance, or present and future ad- 
vances, or future advances, honestly made, or to be 
made, for the purpose of enabling him to carry on his 
business, or, to secure an advance to enable him to 
satisfy a pressing demand, and thus, to continue his busi- 
ness, is not, of itself, an act of bankruptcy ; for as long 
as the assignment is in consideration of a substantial 
advance, either of money or money's worth, it stands 
on the same footing as an assignment of all, -vyith a 
substantial exception, which is, likewise, not an act of 
bankruptcy : and it will not be so where there is no 
fraudulent intent, even though the effects assigned far 
exceed in value the amount of j;he advance, for it is 
known to every man engaged in commerce, that, a 
comparatively trifling sum of ready money may enable 
a trader to retrieve his affairs, and so prove of the 
greatest benefit, not only to himself but to his credi- 
tors ; and that a difficulty that would often wreck a 
business, being disposed of by a little timely help, the 
trader is enabled to gain time, which may be oi vital 
importance to him. 

In Whitmore v. Claridge (33 L.J., Q.B. 87), 
a trader was pressed by two creditors, one of 
whom had a bill of sale on part of his property, and 
the other creditor an execution on the rest of his 
goods. The debtor applied to Claridge to assist him, 
and in consideration of Claridge agreeing to pay off 
the two creditors, assigned to him by bill of sale all 
his estate and effects. Claridge paid off the creditors, 
and it was held, affirming the decision of the Court 
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below, that, the bill of sale was not an act of bank- 
ruptcy, as it was not in consideration of a past debt 
only, but an assignment in consideration of the assignee's 
releasing the trader's property from a charge already 
laid upon it. 

In Bittlestone v. Cooke (6 E. & B. 296), B., a 
carpet manufacturer, had agreed with defendants to 
consign his manufactured stock to them as his factors, 
for sale, and they made advances to him, partly in 
cash, and partly by acceptance. In order to reduce 
the balance due to his bankers, B. consigned part of 
his stock of raw yams to the defendants, and they 
made advances upon them. It was agreed that de- 
fendants should advance him from £500 to £800 to 
meet, his payments, and bills coming due, and that, 
he should give them a bill of sale as security for 
that and other advances, not to exceed in the whole 
£1,800. When the deed was executed, it was 
known that B. would require more than £600 to 
be immediately advanced, . and the bill of sale 
recited, that, B. was in debt to the defendants in the 
sum of £500 ; as if that sum had been already ad-^ 
vanced. The whole of B.'s stock in trade, value 
£6,000, was assigned. The defendants made advances 
to B. in pursuance of the deed, until the 8th February. 
On the 16th, they took possession under the bill of 
sale, and subsequently, on the same day, B. signed a 
declaration of insolvency, and, on the 18th, was 
adjudged a bankrupt. It was. held, that, the deed 
bemg a security for future advances, and made bond 
fide to enable B. to carry on his business, and not to 
defeat or delay his creditors, was not an act of 
bankruptcy, for the advances, if bearing a small 
proportion to the amount of property pledged might 
yet be of more advantage to the trader and his 
creditors, than the property itself. 
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An assignment, therefore, by a trader of all his pro- 
perty as security for an advance of money which he 
may afterwards apply in payment of existing debts, is 
not necessarily fraudulent and an act of bankruptcy 
within the Bankruptcy Act. In order to make such 
an assignment fraudulent, the lender must be aware 
that the borrower's object was to defeat or delay his 
creditors, and such an assignment cannot be an act of 
bankruptcy, unless it be also void as being fraudu- 
lent, (in re Colemere, L.R., 1 Ch. 128.) 

In illustration of the now established rule that a 
bill of sale to secure an advance, even though it 
comprise the debtor's whole property and contain 
a power to seize after acquired properly, is not neces- 
sarily an act of bankruptcy, is the well known 
case of Sutton v. Cruttwell (1 E. & B. 16), where 
a trader, being indebted to L. in £200, agreed with 
the defendant, upon his paying the £200 to L., 
to assign all her effects to him by a bill of sale, to 
secure the £200 ; a bill of sale was accordingly 
excQuted some months after, containing a power for 
defendant to enter and take all the effects which then 
were, or at any time during the continuance of the 
security might be, on the premises, arid sell them and 
repay himself the £200, and interest and pay 
expenses of sale, and pay the residue to the grantor. 
The grantor covenanted to pay the £200 by instal- 
ments, and was to remain in possession until default 
in payment. She subsequently sold the effects for 
£567, and paid the £200 to defendant, and after- 
wards became bankrupt, and her assignees sued 
defendant to recover the £200, relying on the bill of 
sale as an act of bankruptcy and fraudulent against 
creditors. But it was held that, the execution of the 
deed was not necessarily in. itself an act of bank- 
ruptcy, for the transaction was, as if the deed had 
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been executed at the time of the payment, by defend- 
ant to L., which constituted a good consideration 
between the grantor and defendant, and the clause 
enabling the defendant to sell after acquired property, 
did not vitiate the transaction. The payment of the 
£200 to L., by the defendant, was an advance to the 
assignor to enable her to carry on her business, 
and she derived the full benefit of the whole sum 
advanced. 

Carrying this principle stiU farther, a bill of sale, 
including not only all existing property, but also all 
after acquired property, in consideration, partly of an 
existing debt, and partly of a present advance, will not 
be an act of bankruptcy, if the debtor really get a fair 
present equivalent, or some substantial benefit from the 
money or goods advanced. 

So, where a trader, being indebted to the de- 
fendant, gave him his acceptances for the amount 
of the debt. Three days befcre the acceptance was 
due, he agreed to give the defendant a bill of sale on 
all his efiects and stock in trade, in consideration of 
the defendant taking up the acceptance, and to cover 
any farther advance which might be made to him by 
the defendant. The defendant, accordingly, took up 
the acceptance, and afterwards lent an additional sum 
of £64 to the trader, upon the understanding that 
it should be included in the bill of sale. A bill 
of sale was subsequently executed, in pursuance of the 
agreement, whereby, the whole of the trader's per- 
sonal estate, of which he was then, or should in 
fature become possessed, was assigned to the defend- 
ant, as security for the debt due from the trader to 
him. The trade/*s property was worth about £115. 
Less than twelve months from the date of this bill of 
sale, but more than twelve months from the agree- 
ment to give it, the trader became bankrupt. In an 
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action of trover, by his assignee in bankruptcy, 
against the defendant, for the goods comprised in the 
bill of sale, some of which had been acquired after 
the agreement, it was held by the Court of Ex- 
chequer Chamber, affirming the decision of the Court 
below, that the sum of £64 was a fair present 
equivalent for the assignment by the trader of his 
goods, and that the bill of sale, therefore, conferred on 
the defendant a good title to them, as against the 
plaintiff. {Mercer v. Petersdn, L.R., 3 Ex. 104.) 

In a recent case, a bill of sale, including all the 
existing property of a trader, and containing a power 
to seize aU after acquired property, except farming 
stock, was made by him in favour of a creditor in 
consideration, partly of an existing debt, and partly 
of a sum advanced by such creditor, to enable him to 
satisfy the claim of another creditor secured by a 
previous bill of sale over the same property, and thus 
to redeem the property which had been already seized 
under the prior bin of sale. More than twelve months 
after the date of the previous bill of sale, proceedings 
were taken for a liquidation of the debtor's affairs, 
by arrangement under the 125th section of the Bank- 
ruptcy Act of 1869, and a trustee was appointed, 
and the Court held that, the latter bill of sale was 
not an act of bankruptcy. (Lomax v. Buxton, 
L.R., 6 C.P. 107.) 

A bill of sale, comprising all the debtor's pro- 
perty, as security for an existmg debt arising from a 
loan previously made, will not be an act of bank- 
ruptcy if it be made in performance of an agreement 
entered into at the time of the loan. So, where a 
trader, indebted to several persons, procured from A. 
an advance of £200, for wtiich he verbally agreed to 
give a bill of sale of all his property, if called upon 
to do so. On receiving the money, he gave to A. 
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a promissory note for £200, a memorandum of 
agreement to assign some property expectant on the 
death of his wife's father, together with a poKcy of 
assurance, and, also, another memorandum of agree- 
ment to pay £10 yearly as a bonus. At a later 
period, on being requested, he executed a bill of sale 
of all his property to A. It was held by the Court of 
Exchequer, that such bill of sale, having been 
executed in pursuance of the original agreement, was 
not an act of bankruptcy. {Harris v. Rickett, 28 
L.J., Ex. 197.) 

Where a sum of money is advanced upon the faith 
of a promise by the borrower to give a DiQ of sale of 
his property as security to the lender, the sum so 
advanced will be considered as advanced upon the 
security of the biQ of sale ; but the promise must be 
an absolute one. {Ex parte Fisher, Re -4sA,L.B;., 7 
Ch. 636.) 

An insertion in a bill of sale, knowingly, of a wrong 
sum, does not necessarily invalidate the security, as 
against creditors, if done without fraud, and with flie 
intention of making the security available, only to the 
extent of the sum actually due. {Biddulph v. 
Gooldy 11 W.R. 882.) 

(2.) As to transfers affecting part only of the debtor^ a 
property, — Ail assignment of a part merely of a 
trader's effects, even on account of a pre-existing 
debt, does not, like an assignment of the whole, conr 
tain within itself the evidence of a fraud. {Balme v. 
Sutton, 2 Y. & J. 101.) A debtor may lawfully 
assign specific portions of his effects in payment oi, 
or to secure, a particular creditor {Hooper v. Smith, 
1 Wm. B. 4425, provided, of course, that such an 
assignment is not manifestly and actually fraudulent ; 
as, for instance, when made expressly to prefer 
the particular creditor at the expense of all the other 
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creditors. {Pulling v. Tmker, 4 B. & Aid. 382.) " A 
conveyance of apart may be pubKc, fair, and honest, 
for, as a trader may sell, so ne may openly transfer 
many kinds of property, by way of securify ; but a 
conveyance of all must either be fraudulently kept 
secret, or produce an immediate absolute bank- 
ruptcy." (Per Lord Mansfield, Worsley v. De 
Mattos, 1 Burr. 467.) At the same time a convey- 
ance, by a debtor, of part of his property in contmipla" 
tion of bankruptcy, with intent to defeat and delay 
or defraud his creditors, will be void as an act of 
bankruptcy ; as, for instance, where a trader gave a 
bill of sale of one-third part of his effects, in con- 
sideration of a loan of £120, two days before he 
absconded ; the bill of sale was held to be an act of 
bankruptcy {Linton v. Bartlet, 3 Wils. 47) ; but it 
will be otherwise, if it be made bond fide. {Manton 
V. Moore, 7 T. R. 67.) As we have seen, if the bill 
of sale be, in fact, a conveyance of aU the effects, 
with only a colourable exception of part, it will be 
deemed an act of bankruptcy {Compton v. Bedford, 1 
Wm. B. 362), as, in effect, an assignmentof the whole. 
As a general rule, an assignment, — not of the whole 
of a debtor's property, nor of the whole with a colour- 
able exception — but of a part only, to secure a pre- 
existing debt, is not, in the absence of positive fraud, 
an act of bankruptcy. 

The principle, in the case of traders, appears to be 
that, if the transaction is bond fide, and does not involve 
consequences injurious to the trader's solvency, it will 
not be an act of bankruptcy ; but if, on the other hand, 
the transaction is inconsistent with the rational possi- 
bility of a continuance of the debtor's trade, and the 
debtor knows that aU chance of his continuing in trade, 
fairly or substantially, or otherwise than colourably, is 
gone, then the transaction will be an act of bankruptcy. 
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An assignment under pressure by a trader to certain 
creditors, not of the whole of his property, but with 
a substantial exception, is not an act of bankruptcy ; 
80, where a trader, under pressure, assigned to two 
creditors, who were aware of his insolvency, his house- 
hold furniture, stock in trade, and goods, chattels, and 
effects in his dwelling-house, which, on their sale, 
realized £193, and the trader also had book debts 
and tea in bond of the value of £93, it was held in 
the Exchequer Chamber (affirming the judgment of 
the Court of Exchequer), that the assignment was 
not an act of bankruptcy. Wightman, J., said : " No 
doubt, an assignment of the whole of a trader's pro- 
perty is an act of bankruptcy, because the necessary^ 
effect of it is to defeat and delay his creditors. For 
the same reason, an assignment, with a colourable 
exception of part only, is an act of bankruptcy, for 
it is, in effect, an assignment of the whole. In the 
present case, however, the portion omitted was not 
merely a colourable exception, because it appears that 
it produced, when reahsed, about one-third of the 
whole of the trader's property. It must, therefore, 
be taken as an assignment of a part only of the pro- 
perty, and that was assigned imaer pressure. It has 
been decided, in several cases, that a bond fide assign- 
ment by a trader of part of his property, in conse- 
sequence of pressure, is not an act of bankruptcy/' 
(Smith V. Timms, 32 L.J., Ex. 216.) 

The case otffale v. Allnutt (26 L.J., C.P. 267) is a 
striking illustration of the same principle. There, a 
licensed victualler was indebted to B. in £670, for 
goods sold and money advanced. Being pressed for 
payment, as an inducement for forbearance on the 
part of B., A. executed a deed, .whereby he mortgaged 
to him the public-house in which the business was 
carried on, and assigned to him, by biU of sale, aU 
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his trade and other fixtures and household furniture, 
with a power of sale, in case of default, in pajnnent of 
the debt and interest, by certain instalments, extend- 
ing over a period of several months. The value of 
the property mortgaged, constituted about a third 
part of the assets, while the debts altogether 
amounted to above three times the assets. A. 
continued his business nearly three months, when he 
became bankrupt ; having, in the meantime, received 
farther supplies of goods and advances of money from 
B., and made various payments to other creditors. 
It was held 'that the execution of the deed was not 
an act of bankruptcy ; the assignment not bein^ of 
the whole (or the whole, with a colourable exception) 
of A.'s property, and the defeating o^ delaymg of 
creditors, by producing absolute present insolvency 
and incapacity to carry on trade, not being its neces- 
sary result ; nor was the deed void as a fraudulent 
preference of B,, it being the result of pressure on his 
part, and not a voluntary conveyance on the part of A. 

If the effect of the assignment is such that, if 
operated upon, it must immediately stop the grantor's 
trade, it will generally be deemed an act of bank- 
ruptcy. 

In the case of Stanger v. Wilkins (19 Beav. 626), 
A., a trader, being indebted to B., another trader, 
assigned to him certain property to secure the debt. 
A. was either actually msolvent at the time, or in 
such circumstances, that the enforcement of the pro- 
visions of the deed would have stopped his business 
at once, and both A. and B. knew that it was only 
by preserving the goodwill, and by careful manage-* 
ment, that A. could possibly hope to pay his debts, 
for which time and the forbearance of B. were neces- 
sary. A. certainly, and probably B. also, knew that 
the former was insolvent. B.'s debt, however, was 

i2 
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bond fide, and the security was executed under band 
fide pressure, and contemplated the continuance of the 
business by A., and his ultimate extrication &om his 
difficulties by the aid of B. This deed was set aside, 
the present Master of the Rolls saying : " In the case 
before me, substantially the whole of the property of 
the trader was assigned. He was also, in my opinion, 
insolvent at the time ; the effect of the assignment 
was such, that, if operated upon, it must have imme- 
diately stopped the firade, have destroyed the goodwill, 
have produced a great deficiency of assets to pay the 
trader's creditors, and have given to the assignee, 
under that deed, a great advantage over them. All 
this was known to both parties to the deed, at the 
time, unless they chose wilfully to shut their eyes to 
the necessary consequence of what they were about, 
and these fects, which I consider to be established by 
the evidence, are, in my opinion, sufficient to invalidate 
the deed." 

An assignment of part of a debtor's property, 
although tiie rest is large, will be an act of bank- 
ruptcy, if it be accompanied at the time by such 
circumstances of insolvency that, the general body of 
the creditors are defeated and delayed in the manner 
of distribution, according to the bankruptcy law. 
(Ex parte Wemky, 32 L.J., By. 23.) 

On the same principle was decided another case, 
where a debtor, in consideration of a bygone debt 
of £230, by a bill of sale assigned to the de- 
fendants certain property, amounting to £160. He 
had also other propert/. consisting of an equity of 
redemption, valued at £150, and book debts to the 
amount of £50, of which £22 were good. His debts 
amounted to £1,100, of which £600 was due to the 
defendants, and the residue to other creditors. At 
the time the depd was executed, the debtor was in- 



AS ACTS OF BANKRUPTCY. 89 

solvent, and the defendants knew it ; and they also 
knew that, if they put the deed in force, it would 
prevent the debtor from carrying on his trade. The 
deed was put in force by the defendants, and the 
debtor's trade was stopped. It was held that the 
assignment was an act oi bankruptcy, as the defend- 
ants, by putting the deed in force, prevented the 
continuance of the trade, and thereby necessarily 
defeated and delayed creditors. {Young v. Fletcher , 
34 L.J., Ex. 154.) 

An assignment of the machinery and effects of a 
trader, necessary for canying on his trade, and com- 
prising all his property, except his household furniture 
and book debts, which were of small value, he being 
at the time in insolvent circumstances, was held an 
act of bankruptcy, the Lord Justice Turner saying : 
" This case appears to me to combine within itself all 
the materials which, in the reported cases, have been 
held to constitute the execution of such an instrument 
as the one before us, an act of bankruptcy. There is 
an assignment of nearly all the property of the bank- 
rupt; of the max^hinery by wfecfi alone > trade 
could be earned on, for securing a pre-existing debt." 
{Ex parte Bland, lie Murgatroyd, 6 De Q-., M. & G, 
757 ; and see also Goodricke v. Tai/lor, 2 De G., J. & 
S. 135.) 

But, it must not be forgotten, that the mere fact 
that the assignment has the effect of preventing the 
trader from carrying on his business, will not alone 
render the deed invalid; as, for example, if the 
debtor have other substantial property, not comprised 
in the bill of sale, and, generally, if he be not thereby 
rendered insolvent ; for, where a trader assigns part 
of his property by way of mortgage, the most important 
question, under the bankruptcy laws, is not, whether 
putting the deed in force will paralyse and stop the 
business, but whether it will make him insolvent. 
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A manufacturer assigned aU his machinery, by way 
of mortgage, to secure the amount of certam bills 
drawn by him, and accepted by the consignees of his 
goods, which had been discounted by the mortgagee, 
and also of such other bills, as should, from time to 
time, be discounted in like maimer. The mortgagee 
was empowered, after three days' notice, to enter and 
take possession of aU the machinery, and, after a sale 
of the same, to pay the amount of the expenses, and 
the bills then due or recurring, and to pay the surplus 
to the mortgagors. At the time of the execution of 
this deed, the machinery was worth £1,500, and the 
mortgagor's property consisted of goods £1,100, and 
good debts £900; while his whole liabilities were 
£2,900. It was held, that this deed was no evidence 
of an act of bankruptcy, although, had it been acted 
upon, the mortgagor could not have carried on the 
particular business in which he was engaged. ( Young 
V. Waudy 22 L. J., Ex. 27.) Mr. Baron Parke said : 
" The question is not whether the result of the assign- 
ment being acted upon would be to disable him from 
carrying on his trade, but whether he would thereby 
be rendered insolvent." 

In judging, therefore, of the validity of a bill of sale 
of part of a debtor's property, given to secure a pre- 
contracted debt, it win be most important to consider, 
not merely the description of the property comprised 
in the bill of sale, but, its relative proportion to 
the debtor's other property, the general state of his 
pecuniary affairs, and whether insolvency is a necessary 
consequence of the transaction ; and this principle is 
applicable to traders as well as "non-traders. Even if 
the bill of sale be not fraudulently intended, ask the 
question, will it delay or defraud the other creditors ? 
it is obvious that any assignment by way of security 
must remove property to some extent out of the power 
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of the other creditors, but the question in each case 
appears to be, whether the circumstances are of such 
a nature as to constitute the transaction a fraudulent 
interference with the rights of other creditors, and 
whether, by reason of such transaction, the debtor, 
being rendered insolvent, will be unable to meet his 
liabilities. 
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CHAPTER VI. 

On the registration of bilk ofsak. 

Assuming the transaction embodied in a bill of sale 
not to be invalid by reason of any of the matters 
mentioned in tbe three last preceding Chapters, there 
still remains one formality to be observed, for per- 
fecting the bill of sale as an instrument, namely, 
registration in accordance with the provisions of 17 
& 18 Vict:, c. 36. Before the passing of this statute, 
the question in ascertaining the validity of a bill of 
sale was, whether the transaction was band fide, or 
made with intent to defeat the creditors of the person 
making it, and the apparent possession itself raised a 
presumption of fraud. The legislature not, however, 
(as appears from the preamble of the Act^ consider- 
ing this a sufficient safeguard against possible frauds, 
has provided for the registration of bills of sale as a 
further security to creditors, not, be it observed, for 
giving any additional force or validity to the instru- 
ment as an assurance, but for making it more a 
matter of notoriety. 

The statute 17 & 18 Vict., c. 36, recites that "frauds 
are frequently committed upon creditors by secret 
bills of sale of personal chattels, whereby persons are 
enabled to keep up the appearance of being in good 
circumstances and possessed of property, and the 
grantees or holders of such bills of sale have the 
power of taking possession of the property of such 
persons, to the exclusion of the rest oi their creditors," 
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and, in section 1, it enacts as follows : — " Every bill of 
sale of personal chattels made after the passing of this 
Act (10th July, 1854), either absolutely or con- 
ditionally, or subject or not subject to any trusts, and 
whereby the grantee or holder shall have power, 
either with or without notice, and either inuneoiately 
after the making of such bill of sale, or at any fature 
time, to seize or take possession of any propertjr and 
effects comprised in or made subject to such bill of 
sale, and every schedule or inventory which shall be 
thereto annexed or therein referred to, or a true copy 
thereof, and of every attestation of the execution 
thereof, shall, together with an affidavit of the time 
of such bill of sale being made or given, and a 
description of the residence and occupation of the 
person making or giving the same, or, in case the 
same shall be made or given by any person under or 
in the execution of any process, then a description of 
the residence and occupation of the person against 
whom such process shall have issued, and of every 
attesting witness to such bill of sale, be filed with the 
officer acting as clerk of the docquets and judgments 
in the Court of Queen's Bench, within twenty-one 
days after the making or giving of such bill of sale 
(in Kke manner as a warrant of attorney in any 
personal action given by a trader, is now by law 
required to be filed) otherwise such bill of sale shall, 
as against all assignees of the estate and effects of 
the person whose goods, or any of them, are comprised 
in such bill of sale imder the laws relating to Dank- 
ruptcy or insolvency, or under any assignment for 
the benefit of the creditors of such person, and as 
against all sheriflfe' officers and other persons seizing 
any property or effects comprised in such bill of sale 
in the execution of any process of any court of law 
or equity authorising the seizure of the goods of the 
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person by whom, or of whose goods such bill of sale, 
shall have been made, and against every person on 
whose behalf such process shall have been issued, be 
null and void to all intents and purposes whatsoever, 
80 far sa regards the property in or right to tiie 

Eossession of any personal chattels comprised in such 
ill of sale, which at or after the time of such bank- 
ruptcy, or of filing the insolvent's petition in such 
insolvency, or of the execution by the debtor of such 
assignments for the benefit of his creditors, or of 
executing such process (as the case may be), and 
after the expiration of the said period of twenly-one 
days, shall be in the possession, or apparent posses- 
sion, of the person making such bill of sale, or of any 
person against whom the process shall have issued 
under, or in the execution of which, such bill of sale 
shall have been made or given, as the case may be." 
Section 2 provides, that : — " If such bill of sale shall 
be made or given, subject to any defeasance or condi- 
tion, or declaration of trusty not contained in the body 
thereof, such defeasance, or condition, or declaration 
of trust, shall, for the purposes of this Act, be taken 
as part of such bill of sale, and shall be written on 
the same paper or parchment, on which such bill of 
sale shall oe written, before the time when the same, 
or a copy thereof, respectively, shall be filed, other- 
wise such bill of sale shall be null and void to all 
intents and purposes, as against the same persons, and 
as regards the same property and effects, as if such 
biU of sale, or a coj)jr thereof, had not been filed 
according to the provisions of tlus Act." 

The declarations of trust referred to in the second sec- 
tion, are only trusts in favour of the grantor of the bill, 
and where there are no such trusts, it is not necessary 
that, the grantee under a bill of sale, should state in 
it the name of the person who really advances the 
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money. The object of the provision being, to prevent 
creditors being defrauded by sham bills of sale, by 
which the whole interest of the grantor is apparently 
transferred, whereas, in reality, he retains some inter- 
est in the subject of the transfer. {Robinson v. Colling^ 
wood, 34 L. J., C.P. 18.) 

We have previously considered what are " bills of 
sale," (see Chapter I.) and what " personal chattels," 
(Chapter II.) within the meaning of the Act. 

As to possession and apparent possession, — As the 
personal chattels, in respect of which, an unregistered 
bill of sale is declared void against assignees in bank- 
ruptcy and exfecution creditors, are such as shall be 
in the possession or apparent possession of the person 
making the bill, or other persons in the Act mentioned, 
it will be convenient here, to consider what is meant 
by apparent possession. The Act itself declares, 
(section 7) that " personal chattels shall be deemed to 
be in the apparent possession of the person making 
or giving the biU of sale, so long as they shall remain, 
or be in or upon any house, mill, warehouse, buildings, 
works, yard, land, or other premises occupied by him, 
or as they shall be used and enjoyed by him, in any 
place whatsoever, notmthstanding that formal posses- 
sion thereof may have been taken by or given to any 
other person^ 

The possession of a vendor or .mortgagor is a ques- 
tion of fact, rather than of law, and is to be decided 
by the jury. Bramwell, B., has observed {Gough v. 
Uverard, 32 L. J., Ex. 210) that, the meaning of this 
clause is, that the goods shall be deemed to be in the 
apparent possession of the vendor, as long as they are 
on the premises occupied by him, if there has been 
nothing more done to them than mere formal pos- 
session taken. The Chief Judge in Bankruptcy, 
however, in conmienting upon this view said {Be 
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Vining, 39 L. J., By. 4) : " The plain enactment is 
in substance that, if the owner of the bill of sale do 
not comply with the provisions of the statute, his 
security shall be void against assignees in bankruptcy, 
with respect to chattels left in the apparent ownership 
of one who becomes bankrupt. The creditor is at 
liberty, imder his bill of sale, whether registered or 
not, to take possession of that, which has been 
assigned to him, and to remove or deal with it as the 
owner. If, instead of exercising his rights, he thinks 
fit to leave the goods which have been assigned to 
him, and which have thereby become his, in the 
house of the debtor, the bill of sale not having been 
duly registered, he leaves them in the debtor's ap- 
parent ownership, and he cannot be relieved from the 
consequences, by proving only that, it was not a 
merely formal possession, that was taken by him.** 
In Ex parte Mutton, Re Cole (L.R. 14, Eq. 178), 
M. was the holder of an unregistered bill of sale from 
C, dated the 9th January, 1869. On the 10th 
March, 1871, the sheriff seized the goods of C, com- 
prised in the bill of sale. On the 14th, M. left a man 
on the premises of C, jointly with the sheriff's ofiBleer. 
On the following day, C. was adjudicated bankrupt, 
and M., in ignorance of, and after the adjudication, 
paid out the sheriff's officer, and entered into posses- 
sion ; on a motion by M., that the trustee be ordered 
to pay to him the proceeds of the sale of the goods, 
the Chief Judge in Bankruptcy held, that the bill of 
sale, being unregiatered, was void, as against the 
trustee : that no such possession was taken by M., as 
to relieve him from the effects of non-registration. 
That payment out of the sheriff's officer, after the 
adjudication, did not better his position, and that the 
proceeds of the sale of the goods belonged to the 
trustee, but charged with the repayment to M., of the 
monies paid by him to the sheriff. 
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What the " something more than/orm«/ possession " 
must be, has never been very clearly defined by the 
judges. But it would seem from the eases, that, the 
possession which has been upheld by the courts, has 
^ been when the person who has taken possession j)f 
the goods, has also got possession of the premises m 
which they are. Thus, in Smith v. Wall (18 L.T., 
N.S. 182), the creditor had put a man in possession 
of the house containing the goods comprised in the 
bill of sale, kept the doors locked, ana stopped the 
business carried on there; two days after, printed 
notices of sale by auction of the goods were posted 
outside the house, stating that the sale was to take place 
imder a bill of sale. The debtor, who was an infirm 
old man, remained on the premises, contrary to the 
officer's wishes, as he said he could not get lodgings 
elsewhere. These proceedings were held to have 
taken the goods out of the apparent possession of the 
debtor. 

On the other hand, the following circum- 
stances were held to show that the goods remained 
in the apparent possession of the grantor, within the 
meaning of the Act, and that only formal possession 
had been taken. H., on the 3rd November, 1870, 
executed a bill of sale, which was never regis- 
tered, assigning the furniture in his house to L. 
On the 28th of November L. sent a broker's 
man to take possession of the furniture. This 
man continued to live in the house of H., and 
to sleep there until H. became bankrupt, but H. 
was permitted to use and enjoy the famiture just as 
before possession was taken. On the 19th December, 
bills were posted in the neighbourhood, announcing a 
sale of the furniture by auction, on the 28th, but not 
stating that the sale was to take place under a bill of 
sale. On the 23rd of December H. was adjudicated a 
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bankrupt, and it was held that the bill of sale was 
invalid, and that the furniture passed to the trustee, 
under the bankruptcy. {Ex parte LetvisyRe Sender^ 
8on, 19 W.R. 835.) Mellish, L.J., in delivering 
judgment, remarked : " The facts of Smith v. Wally 
compared with those of the present case, appear to show 
exactly what is necessary to make the possession taken 
by the person claiming under a bill of sale good, as 
against the trustee in bankruptcy of the maker of the 
bill of sale. In Smith v. Wall the man who took 
possession did not leave the goods in the possession of 
the mortgagor just as before, and merely live in the 
house and sleep in a room upstairs. On the contrary, 
he tried to turn the mortgagor out of the house, but, 
he allowed him, as he was an old man, and as he said 
he could not get a lodging elsewhere, to sleep in the 
house. In that case, the b3ls announcing the mtended 
sale of the goods, stated that, the sale was to be 
made under a bill of sale. In the present case, there 
was nothing in the bills to show that the sale was not 
one which was to be made by H. himself of his 
furniture. It appears to me, that, the possession 
which was taken, was merely that which the Act 
means by " formal possession, " and that, bills an- 
nouncing a sale of the goods by auction, even if 
posted upon the house in which the goods were, 
would not be enough to terminate the possession of 
the bankrupt, unless they stated that the sale was to be 
made under a bill of sale. 

The Court of Exchequer, interpreting the words in 
the above section, " so long as they shall remain, 
or be in, or upon any house, land, or other pre- 
mises, occupied by him," have recently held {Robinson 
V. BriggSy 40 L.J., Ex. 17), that, the occupation 
must be a de facto occupation, and, therefore, where 
goods comprised in an unregistered bill of s^e, had 
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been deposited in rooms rented by the grantor, and 
the keys of the premises had been demanded and 
given up to the grantee in consequence of non-com- 
pliance by the grantor with the conditions of the bill 
of sale, and the grantee entered, marked the goods, 
and kept the keys, the jury found rightly, that, the 
premises were not "occupied" by the grantor, and 
the goods were, therefore, not in his " apparent 
possession " within the meaning of the Act, 

When registration is necessary/. — To create the 
necessity for registration under the Act, there must be 
apparent possession by the maker of the bill of sale 
for upwards of 21 days after it is made. So, that, if 
within the 21 days the assignee takes and retains 
possession he acquires a good title, notwithstanding 
the maker may have become bankrupt, or an exe- 
cution creditor may have seized them during the 
interval. In fact, an unregistered bill of sale is a 
good assurance against all the world for the space of 21 
days. {Marples v. Hartley, 30 L. J., Q.B. 92 ; 
Brignall v. (7oA^/^,21"W.R.25.) And, where the goods 
are taken in execution within the 21 days, a bill of sale 
is not void, although the holder, intending to comply 
with the Act, has filed documents not in conformity 
with it, for an imperfect registration will not place 
the holder of the bill of sale in a worse position, than 
if there were none whatever. {Banbury v. White, 32 
L.J., Ex. 258.) Even, if the grantee of the goods con- 
tained in the bill of sale, obtains possession of them at 
any time before they are seized in execution by a 
creditor, although the 21 days may have elapsed, the 
bill of sale, though unregistered, confers a good title 
upon the grantee. 

Where an attempt was made to evade the necessity of 
registration by having a new bill of sale every nineteen 
days, it was decided that the new bills were void on 

j2 



100 ON THE REGISTRATION 

the bankruptcy of the assignor. {Ex parte Cohen, Re 
Sparke, 41 L.J., By. 17.) But the ground of this 
decision was, that the transaction was in pursuance 
of a prior agreement for successive deeds being executed, 
and that there was no new consideration for the 
subsequent bills of sale. If there had been a new 
consideration and a new arrangement it would be 
otherwise. Thus, in JSx parte Sarris, He Pulling^ 
(42 L.J., By. 9) a trader gave a bill of sale of the 
furniture in his dwelling house to secure accept- 
ances which the creditor had discounted for him, 
and which were to become due within the 21 days« 
The debtor recjuested the creditor not to register the 
bill of sale, until the acceptances became due and were 
dishonoured. It was accordingly not registered, nor 
was possession taken of the goods. On tibe day (12th 
October) the acceptances fell due, they were dis- 
honoured, and the creditor had to take them up. 
The debtor gave him new acceptances to fall due 
within 18 days (on the 30th October) from that date, 
and he also gave him a new bill of sale of the furniture. 
These acceptances on falling due, were dishonoured, 
and the creditor instructed a broker to take possession 
of the furniture. The broker, on the 31st October, 
endeavoured to take possession, but his men found the 
door locked, and they were unable to obtain possession 
tmtil the next day, when he seized the furniture and 
removed it. On the 31st October, the second bill of sale 
was registered, and the same day the debtor filed a 
petition for liquidation by arrangement. The second 
bill of sale was held to be vafid ; James, L. J., re- 
marking that : " He could see no evidence that it was a 
device to evade the operation of the Bills of Sale Act. 
The debtor said to ms creditor, * Do not register the 
bill of sale till after the expiration of 21 days.' The 
Act allowed this to be done. The second bill of sale 
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was given upon an entirely new arrangement. The 
creditor lent the money to take up the bills of ex- 
change which were unpaid, and then he took a 
security for the new bills of exchange, which were 
substituted for the unpaid ones." 

The courts will go to greater lengths in support- 
ing a transaction of this evasive nature against execu- 
tion creditors than against trustees in bankruptcy. 
Thus, in a case in which there had been successive 
renewals of a bill of sale, which was in the form of a 
mortgage and contained a proviso for redemption, the 
last of the series was held good against an execution 
creditor who levied four days after the date of such 
last bill of sale, which was afterwards registered within 
the 21 days, on the ground that, although the property 
had passed from the grantor by the former bills of 
sale, yet, as there was a power of redemption, each 
making of a new bill of sale would be regarded as a 
redemption of the goods and a fresh mortgage of 
them {HolUngsworth v. WJiite, 10 "W.R. 619) ; and, 
even where, in the case of a bill of sale which, though 
in fact a mortgage, purported to amount to an absolute 
sale of the property, there had been similar successive 
bills, the preceding one in each case being destroyed 
upon the execution of a new one, but no fresh con- 
sideration having been paid ; the last of the series was, 
upon being duly registered, held to be valid against exe- 
cution creditors, on the original consideration, on the 
ground that, the intention of the parties must have 
been that the original consideration should be treated 
as existing as a debt, although the giving of each 
new bill of sale amounted to an annulment of the 

5 receding one, and as a revesting of the goods in the 
ebtor who, by the new bill of sale, immediately 
transfers them to the grantee, and so on to the last 
bill of sale given, when, if the debtor is in possession 
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and the bill of sale is registered, all that the law 
strictly requires to be done is complied with. (Small 
V. Burr, 21 W.R. 193.) 

Devices of this sort are frequently resorted to, as 
the maker of a bill of sale is orben anxious to avoid 
its being known that he has executed such an instru- 
ment. There is always a margin of insecurity. about 
such a proceeding, but it is probable that, in the 
majority of cases, it might be so carried out as to be 
upheld, provided no actual agreement was entered 
into by the parties at the commencement, for a succes- 
sion of deeas, if, in fact, the transaction would come 
within the terms of the judgment of James, L. J., in 
the previously cited case of £x parte Harris. 

And, inasmuch as an agreement to give a bill of 
sale does not require registration, it seems the follow- 
ing plan might be adopted to avoid that step, namely, 
to have an agreement under seal, for giving when 
required, a bill of sale in the form given in a 
schedule to the agreement, with power for the creditor 
to execute it in the name of the debtor, on his default 
in doing so. If the bill were executed either by the 
debtor, or in his name by the creditor, before the 
debtor committed an act of bankruptcy, or before 
his goods were actually seized, it would be perfected 
by registration within the 21 days so as to protect 
the creditor. (See 16 S.J. 302.) 

With regard to the 21 days it would seem, by 
analogy to a warrant of attorney, that the time is to 
be reckoned, exclusively of the day of execution, so 
that a bill of sale, having been executed on the 9th 
would be properly filed on or before the 30th of the 
same month. (Robinson on "Warrants of Attorney 75.) 

The effect of ixon-registration, — The statute we are now 
considering, only avoids unregistered bills of sale as 
against assignees [trustees], imder the bankruptcy or 
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an assignment for the benefit of the creditors of the 
maker of the bill, and his execution creditors. So 
that, an unregistered bill of sale is, at any period of 
time after it is made, not only good as between the 
grantor and the grantee, but against all the world 
other than the persons before mentioned, and will even 
prevail against a subsequently given and registered 
bill of sale. Therefore, if the owner of goods executes 
a bill of sale of them in favour of A., which is not 
registered, and subsequently assigns the same goods 
by a second bill of sale to B., which is registered, B. 
will have no title under the second bill of sale, as the 
grantor had previously parted with his property in 
the goods to A., and had nothing in them to convey 
to B. {Nicholson v. Cooper, 27 L. J., Ex. 393.) But, 
where a debtor made a bill of sale of his goods 
to S. which was not registered, and afterwards made 
another to H., which was registered, and, execu- 
tion being issued against him, both S. and H. claimed 
the goods, which still remained in the debtor's posses- 
sion, it was held that, H. was entitled to them, on the 
ground that the consequence of avoiding an unregis- 
tered bill of sale by execution is to displace it altogether, 
and not merely as concerns the execution creditor. 
{Richards v. James, 36 L.J., Q.B. 116.) 

The holder of a prior biU of sale does not lose his 
priority, by reason of the holder of a subsequent bill 
of sale of the same chattels proceeding to take posses- 
sion of them, for there is no rule of law requirmg the 
former to perfect his title as against the latter, by 
taking possession. {Ex parte Allen, Re Middleton, 
40 L.J., By. 17.) 

From the above remarks, it will be seen that a 
person, who is about to advance money upon the 
security of a bill of sale, should make diligent in- 
quiries to ascertain that no previous unregistered bill 
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of sale has been given, otherwise he may find himself 
to be the holder of a, perfectly worthless instrument. 
The plan is sometimes adopted of requiring a statu- 
tory declaration from the giver of the bill of sale, that 
the goods are not subject to any prior security or 
charge. 

JEffect of registration. — We have seen that an un-. 
registered bill of sale, if made without fraud, is good 
against all persons other than execution creditors and 
trustees in bankruptcy. Moreover, there is no ques- 
tion that a duly registered bill of sale is good against 
execution creditors. But it is not free fit)m doubt 
how far a registered bill of sale of chattels, of which 
the grantor retains possession, is valid against his 
trustees in bankruptcy, if he be a trader, and his 
possession be such as to render him reputed owner of 
the goods. In a previous Chapter (Chapter IV.), we 
considered under what circumstances "goods and 
chattels at the commencement of the bankruptcy in 
the possession, order or disposition of the bankrupt, 
being a trader, by the permission of the true owner, 
of which goods and chattels the bankrupt is reputed 
owner,'* pass to his trustee in bankruptcy. It h.as 
been decided, on several occasions, that there is nothing 
in the Bills of Sale Act to narrow the doctrine of 
reputed ownership, and that the registration of the 
security will not take the chattels included in it, out 
of the order and disposition of the bankrupt. {Badger 
V. Shaw, 29 L. J., Q.B. 73.) And though a contrary 
view has been taken by Malins, V.C, in Ashton 
V. Blackahaw (L.R., 9 Eq. 517), and assented to by 
the Chief Judge in Bankruptcy, in Ex parte Soman, 
(L.R., 12 Eq. 698), it was upon grounds which were 
duly considered by the Court of Queen's Bench in 
Badger v. Shaw, and satisfactorily disposed of, and 
until some Appellate Court shall decide the contrary. 
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it must be taken to be law tbat property, which, apart 
from the operation of the Bills of Sale Act, would 
pass to the trustee in bankruptcy under the order 
and disposition clause, will still so pass, though in- 
cluded in a duly registered bill of sale. 

To defeat, the trustee in bankruptcy, in case the 
grantor of the bill of sale should become bankrupt, 
the precaution jshould be adopted of framing the bill 
of sale, so that the grantee can take possession of the 
goods upon very short notice, whenever he fears 
bankruptcy is impending over the grantor. But this 
matter will be dealt with at more length in the next 
Chapter. 

The requisites of the affidavit to he filed, — The affi- 
davit to accompany the bill of sale at the time it is 
filed or registered must set forth : (1) The time of the 
making of the bill of sale, (2) a description of the resi- 
dence and occupation of the grantor, and (3) a like 
accoimt of the attesting witness. It is immaterial 
whether the bill of sale itself contain any or all of 
these particulars, or, indeed, whether they are cor- 
rectly stated therein, but they must be contained in 
the affidavit. And, even though the bill of sale con- 
tain these matters, the affidavit must contain them 
also, either in express words or by direct reference to 
them, as set forth in the bill of sale, so as to verify 
them on oath. It is therefore proposed to consider 
the result of the decisions upon each of these three 
points : — 

1. The time of making the bill of sale. — In order 
to comply with the requirements of the Act, the 
affidavit must accurately state the day of execution, 
and an affidavit alleging that the deponent was 
present and saw the biU of sale annexed, bearing 
date the 20th day of June, 1860, duly executed, would 
be bad for not averring when it was in fact executed. 
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And if the affidavit state the day of the actual execu- 
tion of the bill of sale, it is valid, though the con- 
sideration money was not paid, nor the deed attested, 
until two days after the actual execution. (Darvill 
V. Tern/, 6 H. & N. 807.)^ 
2. Description of the residence and occupation of the 

grantor. — The whole object of the Act is to prevent 
auds, and to give, by means of registration, informa- 
tion to all persons whom it may concern, that a debtor, 
or a person about to contract debts, has executed a 
bill of sale, and thereby deprived himself of a portion 
of his property. And the reason for the affidavit of 
the residence and occupation of the grantor is to 
ensure that there shall be such a description on oath, 
so that where these matters are not distinctly sworn 
to the statute is not complied with. {Jones v. EarriSy 
41 L.J., Q.B. 6.) The affidavit should contain such 
information as will unmistakeably identify the grantor 
and also give the assignee and creditor a true idea of 
his position in life, and therefore a misdescription, or 
the absence of a true description, in regard to his 
occupation, is substantial and mvalidates the transac- 
tion. {Allen V. Thompson, 25 L.J., Ex. 249.) 

In a very recent case, the grantor of a bill of sale 
described his occupation as that of an " accountant.*' 
He was, in fact, a clerk in the accountant's depart- 
ment at the Euston Square Station of the London 
and North Western Railway. He resided at Acton ; 
and occasionally made up tradesmen's books in his 
leisure hours. It was held by the Court of Exchequer 
that the description was insufficient, the real occu- 
pation of the grantor being that of a clerk in a 
department of the L. & N. W. Ry. Co. {Larchin v. 
North Western Deposit Bank, L.R., 8 Ex. 80.) 

In describing a man's occupation it must be borne 
in mind that it means the business he follows, the 
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Erofession, pursuit, calling, or avocation by which 
e makes lus living or gains money, and not any 
mere title or designation to which he is accustomed 
by the courtesy of the world or the usages of society, 
or even to which he is entitled by express enactment 
of law. Thus, the description of a person who was 
the lessee and manager of a theatre, as an " esquire " 
was held insufficient. So " gentleman" is no descrip- 
tion at all of an occupation, and can only be suffi- 
cient where the grantor is entirely without occupation. 
Therefore, it has been held an insufficient description 
of a clerk in a public office and of a buyer of silk for 
a city house (Adams v. Chraham, 33 L.J., Q.B. 71), 
and of a clerk to a dissolved firm of attorneys by 
whom he was employed at the time of giving the 
bill of sale in making out the accounts of the firm. 
{Beaks v. Tennanty 29 L.J., Q.B. 188.) And the 
description is even an improper one for an attorney 
or solicitor, without also mentioning his profession, 
though his proper legal description is that of a 
gentleman. {Tuton v. Sanoner, 27 L.J., Ex. 293») 
But a person who has never actually been engaged in 
any occupation may be described as a " gentleman." 
(Grap V. Jones, 14 C.B., N.S. 743.) And it is not 
necessary to men^on an occupation which a person 
has only casually and temporarily followed, so that 
where the grantor was a medical student, who had 
for some time acted as a surgeon's assistant, but there 
was no evidence that he was so acting at the time of 
the bill of sale, he was held to be sufficiently described 
as a gentleman. (Bath v. Sutton, 27 L. J., Ex. 388.) 
And the same was held a good description of a person 
who had been a colliery agent, but fcr some months 
had been out of employment, and of an undischarged 
bankrupt following no occupation. (London, 8^c., 
Loan Co. v. Chace, 31 L.J., C.P. 314.) But it is 
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suggested that in all these cases it will be a safe 
precaution to describe the grantor as lately carrying 
on a specified trade, but now of no occupation, thus : 
"John Jones, of 200, Fleet Street, in the city of 
London, late a butcher, but now of no occupation/' 

An aflSdavit of the residence and occupation of the 
grantor, to the best of the deponent's belief, is sufficient 
if uncontradicted. (Roe v. Bradshaw, 35 L. J., Ex, 71.) 

It is a somewhat nice question, how far an imperfect 
description of the grantor in the affidavit may be 
explamed and cured by reference to the bill of sale. 
If there be an entire absence of the description of the 
occupation or residence of the grantor in the affidavit, 
the bill of sale filed at the same time cannot be looked 
at to supply what is wanting in the affidavit, though 
the grantor is there ftdly described. But, if the affi- 
davit state that the grantor is the person named in 
the bill of sale, and that he is truly aesciibed therein, 
it will be sufficient. {Hatton v. English^ 26 L.J., 
Q.B. 161.) And, if there be upon the affidavit a 
description of the residence ana occupation of the 
grantor, which was intended to be a true description, 
but there is a slight ambiguity in the expression used, 
that ambiguity may be removed by reference to the 
bill of sale containing a true and unambiguous de- 
scription. Thus, in an affidavit filed with the copy of 
a bill of sale, it was sworn that the deponent was 
present, and did see the said J.A. execute the said 
bill of sale, and that the said J.A. resides at Dynevor 
Lodge, and is an auctioneer ; it was also sworn in the 
affidavit that the paper writing thereto annexed was a 
true copy of a bill of sale given by J.A., &c. The 
paper writing, thus referred to and annexed, com- 
menced: "This indenture made the 6th day of 
December, 1870, between J.A., of Dynevor Lodge, in 
the parish of Llanarthney, in the county of Carmarthen, 
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auctioneer, of the cme part, '' &c. It was held that, 
although if the affidavit were taken alone, the descrip- 
tion of the residence of the grantor would be insuffi- 
cient, yet the defect might be cured by reference to 
the bill of sale. {Jones v. Harris, 41 L. J., Q.B. 6.) 

If the description be substantially correct, so that 
creditors could not have been misled by it, but any 
person could easily discover the identity of the party, 
it is sufficient. Thus, where a person's residence was 
described in the affidavit as of " New Street, Black- 
friars, in the county of Middlesex,'* instead of " New 
Street, Blackfriars, in the city of London,'' it was held 
good. {Hewer v. Cox, 30 L. J., Q.B. 73.) 

The description of residence and occupation to be 
contained in the affidavit, must be such as fits the 
person at the time of giving the bill of sale, not at 
that of filing it ; it is immaterial that he has changed 
one or both m the interval. {London, 8fc,, Loan Co. v. 
Chace, 31 L. J., C.P. 314.) Where the biU of sale is 
executed by two grantors, one only of whom is in 
possession of the goods, it is not sufficient that the 
affidavit give a description of the one so in possession. 
{Hooper v. Parmenter, 10 W.R. 648.) 

A trading company may give a bill of sale to secure 
a debt, although the power to do so is not expressly 
conferred by the articles of association. And, m such 
a case, no statement of its residence or occupation 
heed be given in the bill of sale or the affidavit, nor is 
it necessary to state the residences or occupations of 
the directors who sign as such, and not as attesting 
witnesses. {Shears v. Jacob, 36 L.J., C.P. 241.^ 

3. Description of the residence and occupation of 
the attesting witness.: — The description, in the affida- 
vit, of the witness to the execution of the bill of 
sale, must be such as to enable a man readily, and 
without difficulty, to find out who he is, the object 

K 
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being to fumisli the means for any one to apply to 
him to ascertain, if necessary, the bona fides of flie 
transaction. It would seem, in fact, that the same 
exactness of description of residence and occupation 
is required in the case of the attesting witness, as in 
that of the grantor, for the same words in the Act 
refer to the witness as to the grantor. What is a 
sufficient description of residence will depend upon 
the particular circumstances of each case. If a 
person is resident in a small town, or is a well known 
person in a town of moderate size, it would be suffi.- 
cient to describe him, generally, as of that town ; on 
the other hand, if he is resident in a large town or 
city, it would be necessary to give the street and 
number of the house in which he lives. Probably, 
the ordinary postal address of the witness would, in 
the majority of cases, be sufficient. For example, the 
description " of the city of Cork," would not be 
sufficient; unless, possibly, the person were one of the 
chief merchants there ; but " law clerk, Carlow, in 
the county of Carlow," was held a sufficient descrip- 
tion of a person living in a town of 9,000 inhabitants. 
(McCue V. James, 19 W.R. 158.) And where the 
attesting witness stated in the affidavit, " I reside at 
Hanley, in the county of Stafford, and am an account- 
ant," and it appeared that he was a clerk to H., an 
accountant, at Manchester, and managed H.'s business 
at Hanley, being allowed ocasionally to do business 
on his own account, and that the name of H., not of 
M. (the witness) was over the office, but that hundreds 
of letters reached M. by the post, with the address of 
Hanley only ; although the population of the parlia- 
mentary borough of Hanley was 40,000, it was held 
a good description of the residence and occupation of 
the attesting witness. {Briggs v. Boss, L.R., 3 Q.B. 
268.) 



I 
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The attesting witness would be properly described 
as residing at the place where he is employed or 
carries on business. Thus, a solicitor's clerk is pro- 
eriy described as residiog at his master's office, where 
e attends all day ; but he might also be described as 
residing at the place where he sleeps at night. 
{Blackwell v. England, 8 E. & B. 641.) 

The observations we have previously made on 
describing accurately the occupation of the grantor, 
apply wifli equal force to the attesting witness. /If 
the witness have no particular occupation, he may be 
described as having no occupation, or as a gentleman. 
But, if the witness have any distinct occupation, that 
occupation must be stated, so that, the description of 
the clerk to an attorney as a "gentleman," is not 
sufficient. {Tuton v. Sanoner, 27 L.J., Ex. 293.) 

Where the occupation of a grantor or witness is 
not stated, the onus of proving that such grantor or 
witness has an occupation, lies on the parfy seeking 
to impeach the bill of sale on that ground. (Bath v. 
Sutton, 27 L. J., Ex. 388.) 

Where the bill of sale contains the residence and 
occupation of the attesting witness, the affidavit, if 
made by the attesting witness, will be sufficient, if it 
contain his name, without adding his residence and 
description, provided there is a clear reference to those 
matters in the bill of sale. If the deponent says, 
** I am the attesting witness to the said bill of sale, 
and my residence and occupation therein set forth is 
the true description of my residence and occupation," 
that is sufficient. (Per Pollock, C.B., in Banbury v. 
White, 32 L.J., Ex. 258.) But, if the biU of sale 
contain a true description of the attesting witness, 
while the affidavit made by him contains an incorrect 
description of himself, though referring to himself as 
the same person as the attesting witness, the descrip- 

k2 
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tion is bad. Thus, a bill of sale was attested by J. S., 
described properly as " clerk to W. F., a solicitor^ of 
21, Bedford Row, W.C. ;" but the affidavit purported 
to be made by " J. S., of 21, Bedford Row, JBEolbom, 
gentleman," and concluded thus: " I further say that 
tiie name or signature J. S., subscribed to the said 
indenture, and bill of sale, as attesting witness to the 
execution thereof, is in my own handwriting, and I 
am a gentleman/' The affidavit was held to be in- 
sufficient. {Brodrick v. Scale, L.R. 6 C.P. 98.) 

The affidavit should state clearly who was the 
attesting witness, but in Routh v. Boublot (28 L. J., 
Q.B. 240), it was held that the affidavit will be valid 
if, on comparison with the bill of sale, it appear to 
have been made by the attesting witness to tne bill, 
although the affidavit does not expressly state that 
the deponent was the attesting witness. 

If there are two attesting witnesses to the bill of 
sale, there must be a jproper description of both, for 
if there be no description of one of them, the biU of 
sale will be void. {Nicholson v. Cooper, 27 L. J., F.-g, 
393.) 

Clerical errors in the affidavit or the bill of sale. — 
Any important error in the copy of the bill of sale, 
or the affidavit, which would tend to deceive the 
world, will invalidate the instrument. But a mere 
clerical error, not of any importance to the notoriety 
of the transaction, will not affect it. So, that where 
in the copy of a bill of sale, which was filed, the 
name of the grantee was inaccurately spelt, it was 
held of no importance, though the court expressed 
an opinion, that if the error had been made in the 
name of the grantor, the case would have been differ- 
ent. (Gardner v. Shaw, 19 W.R. 753.) And where 
an original bill of sale, and the cppy filed, stated, in 
the recital, the consideration as £100, but, by mis- 
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take, in the operative part as £1,000, and in all other 
parts the sum was correctly described, it was held 
that the error in the operative part was clerical, and 
could be amended. {Elliott v. Freeman, 7 L.T., N.S. 
» 716.) In the jurat of an affidavit of the execution 
of a bill of sale, the date was written 1860, instead 
of 1861, and it was held that this might be amended. 
{Hollingsworth v. White, 10 W.R. 619.) But, where 
the affidavit omitted to state the description and 
occupation of the grantor, and of each of the attesting 
witnesses, an application to have the bill of sale and 
the affidavit taken off the file, for the purpose of having 
this omission rectified, was refused ; the proper course 
being to file a new bill of sale and affidavit, with an 
endorsement thereon referring to the first biU of sale, 
and a statement to the effect that each of the bills of 
sale was made for the same purpose, and relates to 
the same transaction, but that, by reason of an irregu- 
larity in the affidavit of execution of the first bill of 
sale, it had become necessary to file the second bill of 
sale and affidavit. {Re (yBrien, 10 Ir. C.L. Rep. 
App. 33.) 

Practical inatructiom for filing hill of sale and affidavit, 
— Before the exjpiration of twen^-one days after 
making the security, procure an affidavit of the exe- 
cution of the bill of sale, to be made by the attesting 
witness, or either of such witnesses, if there be more 
than one. The affidavit will be made in the form 
No. YI. in the Appendix of Precedents, given at the 
end of this work. Let it be sworn before a judge, or 
a commissioner for taking affidavits ; take it with a 
true copy of the bill of sale (the original can be taken, 
if desired, but this is not generally advisable) to the 
Master's office in the Queen's Bench, Temple ; pay 
the fee, and the officer will file the instruments. Of 
course, if there is a schedule to the bill of sale, that, 
or a true copy, must be filed at the same time. 
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Proof of filing of hills of sale and affidavits thereof. — 
The Act itself requires the bill of sale and affidavit 
to be filed at the same time, and the officer of the 
court would not be justified in "filing one without 
filing the other ; and, therefore, that which certifies 
the time at which the one was filed, certifies also 
the time at which the other was filed. The book con- 
taining a list of bills of sale, required to be kept under 
section 3 of the Act, is of such a public nature, that 
a certified copy is admissible in evidence to prove the 
time at which the af&davit was filed, as well as the 
time at which the bill of sale was filed. {Chrindell v. 
JBrendon, 28 L.J., C.P. 333.) 

Renemng registration, — By 29 & 30 Vict., c. 96, 
s. 4, the registration of a bill of sale must be re- 
newed every five years, or it will cease to be of any 
efiect. By section 5, the renewal is to be effected by 
some person filing in the office of the Masters of the 
Court of Queen's Bench, an affidavit, stating the date 
of the bill of sale, and the names, residences, and 
occupations, of the parties thereto, as stated therein, 
and also the date of the registration of the bill of 
sale, and that it is stiU a subsisting security. And 
the Masters shall thereupon number such affidavit, 
and renumber the original bill of sale or copy filed in 
the said office with a similar number. By section 6, 
such affidavit of renewal shall bear a five shilling 
stamp, and may be in the form given in the schedule 
to the Act. The duties of a Master of the Queen's 
Bench as to the affidavit filed on the renewal of a bill 
of sale are ministerial, and it is not his duty to inquire 
whether the affidavit satisfies the requirements of the 
Act. {Needham v. Johnson, 15 W.R. 346.) 

Book of particulars to be kept by Masters of Queen^s 
Bench, — The third section of the Act provides for 
numbering bills of sale and keeping certain books of 
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particulars thereof. By section 7 of 29 & 30 Vict., 
c. 96, however, it is provided, that instead of the 
books directed to be kept by the 3rd section of the 
principal Act, there snail be kept at the office of 
the Masters of the Queen's Bench one book only, 
in which shall be fairly inserted, as and when such 
bills of sale or copies or affidavits of renewal are 
respectively filed, the name, residence, and occupa- 
tion of the person by whom the bill of sale was made 
or given, or in case the same was made or given by^ 
any person under or in the execution of process, then the 
name, residence, and occupation of the person against 
whom such process was issued, and, also, the name of 
the person or persons to whom, or in whose favour, the 
said bill of sale was given, together with the number 
affixed to the said bill of sale or copy ; the whole of 
the said particulars shall be entered according to the 
form given in a schedule to the Act, and the said 
book, and the bill of sale, and affidavit, may be 
searched and viewed upon payment of one shilling. 
An office copy or extract from the bill of sale may be 
had, on payment of 6d. for every 72 words. The 
officer is entitled to receive for his trouble in filing and 
entering every bill of sale, or a copy thereof, the fee 
of one shilling. (17 & 18 Vict., c. 36, s. 4.) 

Entering satisfaction of a hill of sale, — A Judge of 
the Court of Queen's Bench may order a memoran- 
dum of satisfaction to be written upon any bill of sale 
or copy thereof respectively as afcresaid, if it shall 
appear to him that the debt (if any), for which such 
bill of sale is given as security, shall have been satis- 
fied or discharged. (17 & 18 Vict., c. 36, s. 6.) 

For the purpose of entering up satisfaction the 
debtor should obtain a certificate from the creditor 
acknowledging the satisfaction of the claim ; and an 
affidavit must be made before a Judge of the Court of 
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Queen's Bench, verifying the certificate, and the fact 
that the deht for which the bill of sale was given as a 
security has been paid or discharged. On the pro- 
duction of these documents, the Judge will make the 
order accordingly. The Judge's clerk will draw up 
the order, and, on taking it to the Masters' office at 
the Queen's Bench, the officer will endorse the satis- 
faction on the bill of sale or copy filed. 
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CHAPTER VII. 

On the preparation of bilk of sale. 

It is hoped that the foregoing Chapters, coupled 
with the Precedents hereafter given, will enable the 
reader to understand the nature of a bill of sale, and 
the rights and also the risks of the holder of such a 
security, from other persons having or acquiring 
daims upon goods comprised in it, and farther, to 
comprehend the precautions to be observed in framing 
and acting upon the clauses of such an instrument. 
It does not, therefore, seem necessary in conclusion, to 
do more than briefly draw attention to two of the 
most vital considerations to the validity of a bill of 
sale. We have seen that a duly registered bill of 
sale, where possession is retainea by the grantor is 
good against his execution creditors u such possession 
be consistent with the terms of the deed, or the nature 
of the transaction ; but that, where the bill of sale is 
given by a trader, and the goods are of such a 
nature, that being left in his possession, the law would 
regard him as reputed owner mereof (see ante Chapter 
rV.), there are no means by which the goods can be 
prevented from passing to the trustee in bankruptcy 
of the grantor, in case he should become bankrupt 
while they are allowed to remain in his possession. 
Devices more or less successful, have as we have before 
(Chapter VI.) noticed, been resorted to, to avoid regis- 
tration, and also to secure the goods against the 
trustee in bankruptcy ; such as a succession of biUs of 
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sale, an agreement for a future biU of sale, &c. ; but 
these devices are always dangerous, would always be 
more or less tainted with fraud, and are not, therefore, 
to be recommended. We consider it safer, therefore, 
to adopt the broad rules of numberless decisions, and 
point out to those entrusted with the framing of biUs 
of sale by way of mortgage: — 1st. That to have the 
security good against execution creditors, the possession 
of the grantor must be made consistent with the terms 
of the deed ; and 2nd, that if the grantor be a trader, 
in order to make it good in the event of his becoming 
bankrupt, the grantee should be empowered to take 
possession and sell on default in payment of the money 
secured, either on demand, or after a very short 
notice, say for instance, twenty-four hours. For, if this 
be omitted, he will be precluded by the terms of the 
deed from taking the goods out of the possession of the 
grantor, notwithstanding he may know that bankruptcy 
is impending ; until it is too late to prevent the title of 
the trustee attaching. 

The Precedents of conditional bills of sale hereafter 
given, have been framed to meet as well as possible 
these two difficulties. 

Description of the chattels, — A precise enumeration 
of the articles included in the bill of sale is not neces- 
sary, but the goods should be so designated as to be 
capable of being identified; and if the question be 
raised whether particular articles formed part of the 
goods so described, the fact must be ascertained by 
extrinsic evidence. {Jarman v. JFoolloton, 3 T.R. 
618.) The difficulty of indicating with definiteness, 
by any general terms, the property intended to be 
included in a bill of sale, so as to prevent disputes 
in case of the grantee exercising his power of seizure, 
has made it customary to resort to the expedient of 
attaching a schedule or inventory to the deed in 
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which the articles are specifically set forth. When a 
schedule is used, great care should be observed in • 
enumerating the articles, otherwise there may be a 
danger of only such articles as are mentioned in the 
schedule passing, however general and inclusive the 
description in the body of the deed may be. Thus, in 
Wood V. Rowcliffe (20 L.J., Ex. 285), a bill of sale 
purported to assign to G. " all the household goods and 
, ramiture of every kind and description whatsoever in 
the house No. 2, Meadow Place, more particularly 
mentioned and set forth in an inventory or schedule of 
even date and given up to the said G. on the exe- 
cution thereof. " The inventory did not specify all 
the goods and furniture, and it was held, that, the bill 
of sale only operated as an assignment of such as were 
specified in the schedule. 

But this danger, it seems to the author, may be 
avoided, by addmg words to the effect that the sche- 
dule is to be considered a further description and not 
a limitation. For instance, the goods may be de- 
scribed, as all the goods and furmture in a specified 
house, " which goods and furniture are intended to 
be more particularly enumerated in the schedule 
hereunder written, but which said schedule is added 
by way of further description and identification, and 
is not intended to limit or circumscribe the general 
description hereinbefore contained,'' or words similar 
in effect. Terms, not so strong or decided as these, 
have been held to make the schedule a further de- 
scription, and not a limitation, {^qq Bakery. RkJiard" 
son, 6 W.R 663.) 

When an article is described in a schedule, other 
articles attached to it, and, . thoi^gh not forming part 
of the article described, yet in actual use with it, or 
essential for the proper employment of it, will pass 
without special mention. So that, by an assignment 
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of looms on certain premises, and " other effects and 
things thereto belonging, more particularly set forth 
in the schedule," articles used therewith, they having 
been upon the premises, were held to pass, although 
the looms only were mentioned in the schedule. 
{Cort V. Sagavy 27 L.J., Ex. 378 ; and see Fisher on 
Mortgages 29.) 

When a schedule is used, it must be filed at the 
same time as the bill of sale. And it should be 
written on the same paper or parchment as the deed, 
or firmly annexed to it, otherwise a question may 
arise whether it may not become chargeable with a 
separate stamp duty. (See 33 & 34 Vict., c. 97, tit 
"Schedule,'' and Dyer v. Greene, 1 Ex. 71.) 

It may be convenient here to note the case of 
Greeny, Attenhorough (34 L. J., Ex. 88), which decided 
that, inasmuch as the goods pass upon the execution 
of the bill of sale, the subsequent alteration or destruc- 
tion of the original deed, will not matter, and pro- 
vided a true copy is filed, it will be valid and effectual 
imder the Bills of Sale Act. The circumstances were 
that, at the time of the execution of the bill of sale a 
rough inventory of the goods which had been pre- 
viously made on several loose sheets and appended to 
the bill, remained fixed thereto. A few days after- 
wards a fair copy of the inventory was made and 
signed, and with the consent of both parties to the 
biU of sale, the rough inventory was disannexed and 
the fair copy affixed instead, feoth the rough copy 
and the fair copy agreed. A copy of the bill of sde 
and of the inventory was duly filed, and it was held 
efiectual. But it is suggested that the decision would 
have been otherwise if the original bill of sale, v^ith 
the fair copy of the inventory, had been filed, for, as 
the disannexing of the inventory was a mutilation 
and alteration of the deed, the matter filed would 
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neither ,be tlie original bill of sale or a true copy 
thereof within the terms of the Act. 

Stating the consideration, — Care must be taken in 
preparing the deed to state truly the consideration paid 
by the purchaser or mortgagee, and upon which the 
ad valorem duty will have to be paid, as the omission 
to do so will expose the parties, who prepare the 
deed, to penalties, though any mis-statement of the 
consideration neither avoids the deed, nor affects its 
admissibility in evidence. 

Stamps, — A bill of sale should be stamped accord- 
ing to the amount of the consideration appearing on 
the face of the deed. The want of a proper stamp 
does not, however, affect the validity of the deed, but 
merely renders it inadmissible in evidence, except in 
criminal proceedings, or for some collateral purpose, as 
for example, to prove fraud or an act of bankruptcy, 
consisting in the execution of the deed itself. And 
even in a Court of Civil Judicature the instrument 
may, upon the payment of certain penalties, be 
admitted in evidence. (33 & 34 Vict., c. 97, s. 16.) 

It is provided by the Stamp Act 1870 (33 & 34 
Vict., c. 97, s. 67), that "a copy of a bill of sale is 
not to be filed in any Court, unless the original, duly 
stamped, is produced to the proper officer.'* A 
similar provision was contained in the previous Stamp 
Act, and upon the construction thereof it was held, 
that the section was a direction to the officer, cast- 
ing on him the duty of seeing that the bill of sale 
is duly stamped, and that the mere absence of a 
proper stamp did not invalidate the registration, 
otherwise regular, but that the deed might be re- 
ceived in evidence and due effect given to it, when, on 
payment of the penalty it had been properly stamped. 
{Bellamy v. Saull, 32 L.J., Q.B. 367.) But, as the 
officer will refuse to register an improperly stamped 
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deed, attention to the stamp will prevent delay and 
disappointment. 

All absolute bill of sale is chargeable as a convey- 
ance with an ad valoretn stamp, on the consideratioii 
money ; and a conditional bill of sale to secure money 
is subject to the same stamp duty as a mortgage. 
Thereibre, in the case of an absolute bill of sale, 
the following stamps must be used : — 

Where the amount or value of the £ s. d. 
sideration for the sale does not 
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)ed £5 


• • • • • 


... 6 


Exceeds £5 and does not exceed £10 10 




10 


9 * J 


15 1 6 




15 




20 2 




20 




25 2 6 




25 




60 6 




50 




75 7 6 




75 




, 100 10 




, 100 




, 125 12 6 




, 125 




, 150 15 




, 150 




175 17 6 




, 175 




, 200 1 




, 200 




, 225 12 6 




, 225 




, 250 1 6 




, 250 




, 275 1 7 6 




, 275 




, 300 1 10 




, 300 


For every £50 and also for every 


fractional part of £60 of such 


amount or value 5 


If the bill of sale be ' conditional, or by -way of 


mortgage, the foUowiug duties become payable : 


Where the instrument is the only or principal or 


primary security for 


The payment or repayment of money £. s d 


Not 


exceeding £25 


• • ■ • • 


... 8 
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Exceeding £25 and not exceeding £50 
50 .. .. 100 



100 
150 
200 
260 
300 



160 
200 
250 
300 



£. 















8. 
1 

2 
3 
5 
6 

7 



d. 
3 
6 
9 

3 
6 



For every £100, and also for any frac- 
tional part of £100 of such amount 2 6 

If it be a collateral, or auxiliary, or additional, or 
substituted security, or by way of further assurance 
for the above mentioned purpose, where tlie principal 
or primary security is duly stamped: — 

For every £100, and also for any fractional 

part of £100 of the amount secured. ..006 

The following section in the Stamp Act should be 
borne in mind, where a bill of sale is a security, not 
only for the money actually advanced at the time, but for 
ftirther advances: "A security for the payment or 
repayment of money to be lent, advanced or paid, or 
which may become due upon an account current, 
either with or without money previously due, is to be 
charged, where the total amount secured, or to be 
ultimately recoverable, is in any way limited, with the 
same duty, as a security for the amount so limited." 
And, further, " where such total amount is unlimited, 
the security is to be available for such an amoimt 
only as the ad valorem duty impressed thereon extends 
to cover." (33 & 34 Vict., c. 97, s. 107.) 

An unstamped, or insufficiently stamped instru- 
ment, may be stamped after the execution thereof, on 
payment of the unpaid duty, and a penalty of £1Q, 
and also, bywayof rarther penalty, where the unpaid 
duty exceeds £10, of interest on such duty, at the 
rate of £5 per cent per annum, from the day upon 

l2 
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which the instrument was first executed, up to the 
time when such interest is equal in amount to the 
unpaid duty. But the commissioners may, if they 
think fit, at any time within twelve months after the 
first execution of any instrument, remit the penalty 
or penalties, or any part thereof. (Section 15^) 

Stamp duties upon bills of sale should be indicated 
by impressed, ana not by adhesive stamps. 
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An Act for preventing Frauds upon Creditors hy secret 
Bills of Sale of personal Chattels. [10th July, 1854. J 

WHEREAS frauds are frequently committed upon creditors by 
secret bills of sale of personal chattels, whereby persons are 
enabled to keep up the appearance of being in good circumstances 
and possessed of property, and the grantees or holders of such bills 
of sale have the power of taking possession of the property of such 
persons, to the exclusion of the rest of their creditors : For remedy 
whereof, be it therefore enacted by the Queen's most Excellent 
Majesty, by and with the advice and consent of the Lords Spiritual 
and Temporal, and Commons, in this present Parliament assem- 
bled, and by the authority of the same, as follows : 

I. Every bill of sale of personal chattels made, after the passing 
of this Act, either absolutely or conditionally, or subject or not 
subject to any trusts, and whereby the grantee or holder shall have 
power, either with or without notice, and either immediately after 
the making of such bill of sale, or at any future time, to seize or 
take possession of any property and effects comprised in or made 
subject to such bill of sale, and every schedule or inventory which 
shall be thereto annexed or therein referred to, or a true copy 
thereof, and of every attestation of thfe execution thereof, shall, 
together with an affidavit of the time of such bill of sale being 
made or given, and a description of the residence and occupation 
of the person making or giving the same, or, in case the same shall 
be made or given by any person under or in the execution of any 
process, then a description of the residence and occupation of the 
person against whom such process shall have issued, and of every 
attesting witness to such bill of sale, be filed with the officer acting 
as clerk of the docquets and judgments in the Court of Queen' a 
Bench, within twenty-one days after the making or giving of such 
bill of sale (in like manner as a warrant of attorney in any personal 
action given by a trader is now by law required to be filed), other- 
wise such bill of sale shall, as against all assignees of the estate 
and effects of the person whose goods or any of them are comprised 
in such bill of sale under the laws relating to bankruptcy or insol- 
vency, or under any assignment for the benefit of the creditors of 
such person, and as against all sheriffs officers and other persons 
seizing any property or effects comprised in such bill of sale in the 
execution of any process of any court of law or equity authorizing 
the seizure of the goods of the person by whom or of whose goods 
such bill of sale shall have been made, and against every person on 
whose behalf such process shall have been issued, be null and void 
to all intents and purposes whatsoever, so far as regards the pro- 
perty in or right to the possession of any personal chattels com- 
prised in such bill of sale, which at or after tiie time of such bank- 
ruptcy, or of filing the insolvent's petition in such insolvency, or of 
the execution by the debtor of such assignment for the benefit 
of his creditors, or of executing such process (as the case may be\^ 
and after the expiration of the said period oi. \wen.Vj-^"^^ ^a^^-, 
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shall bo in the possession or apparent X)08se8aion of the person mnlmig 
such bill of salo, or of any person against whozn. the process shall 
have issued under or in the execution of 'which such bill of sak 
shall have b(K3n mode or given, as the case may be. 

II. If such bill of sale shall be made or given, sabject to any 
defeasance or condition or declaration of trust not contained in fhs 
l>ody thereof, such defeasance or condition or declaration of tmflt 
shaU, for the purposes of this Act, be taken as x>art of snch bill d 
sale, and shall be written on the same paper or parchment on^vdiich 
such bill of sale shall be written, before the time when the same or 
a copy thereof respectively shall be filed, otherwise snch bill of sale 
shall be null and void to all intents and purposes, as against tiifi 
siime p<>r8on8 and as regards the same property and eltects, as tf 
such bill of sale or a copy thereof had not been filed according to 
the provisions of this Act. 

III. The said officer of the said Court of Queen's Bench al^ftll 
cause every bill of sale, and every such schedule and inventoiy as 
aforesaid, and every such copy filed in his said ofS.ce under the pro- 
visions of this Act, to bo numbered, and shall keep a book or books 
in his said office, in which he shall cause to be fedrly entered an 
alphabetical list of every such bill of sale, containing therein the 
name, addition, and description of the person Tn«.TriT^ f» or giving 
the same, or in case the same shall be made or given by any person 
under or in the execution of process as aforesaid, then the name, 
addition, and description of the person against whom such procees 
shall have issued, and also of the person to whom or in whose 
favour the same shall have been given, together -with the number, 
and the dates of the execution and filing of the same, and the sum 
for which the same has been given, and the time or times (if anyl 
when the same is thereby made payable, according to the form 
contained in the schedule to this Act, which said book or books, 
and every bill of sale or copy thereof filed in the said ofiS.ce, may 
be searched and viewed by oU persons at all reasonable times,' pay- 
ing to the officer for every search against one person the sum of 
sixpence and no more ; and that, in addition to the last mentioned 
book the said officer of the said Court of Queen's Bench shall keep 
another book or index, in which he shall cause to be £airly inserted, 
as and when such biUis of sale are filed in manner aforesaid, the 
name, addition, and description of the i)er8on TnaViTig or giving the 
same, or of the person against whom such process sl^ll have issued, 

. as the case may be, and also of the persons to whom or in whose 
favour the case shall have been given, but containing no fiirther 
particulars thereof ; which last mentioned book or index all per- 
sons shall be permitted to search for themselves, paying to the 
officer for such last mentioned search the sum of one shilling. 

IV. The said officer shall be entitled to receive, for his trouble 
in filing and entering every such bill of sale or a copy thereof as 
aforesaid, the sum of one shilling and no more ; and such ofiScer 
shall render a like account to the Commissioners of Her Majesty's 
Treasury, and the said Commissioners shall have the like powers in 
every particular with respect to such account, and the amount of 
remuneration of such officer, and Trith respect to any surplus of 
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the fees received by him, as it is provided by the seventy-fifth 
chapter of the statute passed in the thirteenth and fourteenth 
years of the reign of Her present Majesty with respect to the officers 
of the Court of Common Pleas therein mentioned. 

V. Any person shall be entitled to have an office copy or an 
extract of every bill of sale, or of the copy thereof filed as afore- 
said, upon paying for the same at the like rate as for office copies 
of judgments in the said Court of Queen's Bench. 

VI. It shall be lawful for any Jud^e of the said Court of Queen's 
Bench to order a memorandum of satisfaction to be written upon 
any bill of sale or copy thereof respectively as aforesaid, if it shall 
appear to him that the debt (if any) for which such bill of sale is 
given as security shall have been satisfied or discharged. 

VII. In construing this Act the following words and expressions 
shall have the meanings hereby assigned to them, unless there be 
something in the subject or context repugnant to such construc- 
tions ; (that is to say.) 

The expression " bill of sale " shall include bills of sale, assign- 
ments, transfers, declarations of trust without transfer, and 
other assurances of personal chattels, and also powers of 
attorney, authorities or licenses to take possession of personal 
chattels as security for any debt, but shall not include the 
following documents ; that is to say, assignments for the bene- 
fit of the creditors of the person making or giving the same ; 
marriage settlements ; transfers or assignments of any ship or 
vessel or any share thereof; transfers of ^oods in the ordinary 
course of business of any trade or calling ; bills of sale of 
goods in foreign parts or at sea ; bills of lading ; India war- 
rants ; warehouse keepers certificates ; warrants or orders for 
the delivery of goods, or any other documents used in the 
ordinary course of business as proof of the possession or 
control of goods, or authorizing or purporting to authorize, 
either by endorsement or by delivery, the possessor of such 
document to transfer or receive goods thereby represented : 

The expression " personal chattels " shall mean goods, furniture, 
fixtures, and other articles capable of complete transfer by 
delivery, and shall not include chattel interests in real estate, 
nor shares or interests in the stocks, funds, or securities of any 
government, or in the capital or property of any incorporated 
or joint stock company, nor choses in action, nor any stock 
or produce upon any larm or lands which by virtue of any 
covenant or agreement, or of the custom of the country, ought 
not to be removed from any farm where the same shall be at 
the time of the making or giving of such bill of sale : 

Personal chattels shall be deemed to be in the " apparent posses- 
sion " of the person making or giving the bill of sale, so 
long as they shall remain or be in or upon any house, mill, 
warehouse, building, works, yard, land, or other premises 
occupied by him, or as they shall be used and enjoyed by him in 
any place whatsoever, notwithstanding that formal possession 
thereof may have been taken by or given to any other person. 

Vni. This Act shall not extend to Scotland ot Ireland. 
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29 & 30 VICT., c. 96. 

An Act to amend the Bills of Sale Act, 1854. 

[loth August, 1866.] 



jKEAS an Act of Parliament was passed in the 18th year of 



the reign of Her present Majesty, chapter 36, intituled An 
Act for preventinff frauds upon creditors by secret bills of sale of personal 
chattels^ and it is expedient that the said Act, hereinafter referred 
to as the " Principal Act," should be amended : 

Be it therefore enacted by the Queen's most Excellent Majesty, 
by and with the advice and consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament assembled, and 
by the authority of the same, as follows : 

' 1. The Principal Act and this Act shall, as far as is consistent 
with the tenor of such Acts, be construed together. 

2. The Principal Act may be cited as " The Bills of Sale Act, 
1864," and this Act may be cited as " The Bills of Sale Act, 1866." 

3. The filing of a bill of sale, or a copy thereof, with the affidavit 
required by the Principal Act, is herein-after referred to as the 
registration of a bill of sale. 

4. The registration of a bill of sale under the Principal Act 
shall, during the subsistence of such security, be renewed in manner 
herein-after mentioned once in every period of five years, com- 
mencing from the day of the registration, and, if not so renewed, 
such registration shall cease to be of any effect at the expiration 
of any period of five years during which a renewal has not been 
made as hereby required, subject to this provision, that where a 
period of five years from the original registration of any bill of 
8£ile under the Principal Act has expired before the first day of 
January^ One thousand eight hundred and sixty-seven, such bill 
of sale shall be as valid to all intents and purposes as it would 
have been if this Act had not been passed, if such registration be 
renewed in manner aforesaid before the first day of January^ One 
thousand eight hundred and sixty-seven. 

5. The registration of a bill of sale shall be renewed by some 
person filing in the office of the masters of the Court of Queen's 
Bench (being the officers acting as clerk of the docquets and judg- 
ments in the said Court) an affidavit stating the date of such bill 
of sale, and the names, residences, and occupations of the respective 
parties thereto as stated therein, and also the date of the registra- 
tion of such bill of sal3, and that such bill of sale is still a subsisting 
security, and such masters shall thereupon number such affidavit 
gind renumber the original bill of sale or copy filed in the said 
office with a similar number. 

6. Every affidavit renewing the registration of a bill of sale shall 
bear an a(Uiesive common law stamp of the value of five shillings, 
and may be in the form given in schedule A. to this Act, and no 
liLi'ther fee shall be payable on filing such affidavit. 
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7. After the passing of this Act, instead of the books directed to 
be kept by the third section of the Principal Act, there shall be 
kept at the said office one book only, in which shall be fEurly 
insOTted, as and when such bills of sale or copies as required by 
the Principal Act, or affidavit of renewal as required by this Act, 
are respectively filed, the name, residence, and occupation of the 
person by whom the bill of sale was made or given, or in case the 
same was made or given by any person under or in the execution 
of process, then the name, residence, and occupation of the person 
against whom such process was issued, and also the name of the 
person or i)ersons to whom or in whose favour the said bill of sale 
was given, together with the number affixed to the said bill of sale 
or copy as directed by the Principal Act or by this Act (as the 
case may be) ; and the date of the said bill of sale or copv, and of 
the registration thereof, and the date of the filing the said affidavit 
of renewal, and all such particulars, shall be entered according to 
the form given in Schedule B. to this Act ; and the said book, and 
every bill of sale or copy and affidavit filed as aforesaid, may be 
searched and viewed by all persons at all reasonable times upon 
payment for every search against one person of the fee or sum 
of one shilh'ng and no more, which fee shall be paid by a common 
law stamp. 

8. Any person shall be entitled to have an office copy of 'such 
affidavit of renewal as is required to be filed under this Act upon 
pimng for the same at the like rate as for office copies of bills of 
safe filed under the Principal Act. 

9. Any affidavit required by the Principal Act or this Act may 
be sworn before one of the masters of the CJourt of Queen's Bench. 

10. All enactments for the time being in force relating to com- 
mon law stamps shall apply to the stamps to be provided for the 
purposes of this Act. 

11. This Act shall not extend to Scotland or Ireland, 
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I A, B. of do swear that a bill of sale, bearing date 

the day of 18 [insert the date of the bill of sale'], 

and made between [insert the names, ^c. of the parties to the bill of 
sale as in the original bill of sale], and which said bill of sale [or 
" and a copy of which said bill of sale " {as the case may be)"] was 
filed in the Court of Queen's Bench on the day of ig 

[insert the date ofJUing"], and is still a subsisting security. 

Sworn, &c. 



29 & 30 VICT., c. 96. 



131 



u. 

O (B 






I 



r 






ft. 



.w 



^1 



II 



CO 

o 

u 



1-g 

§■•8. 
13 




132 APPENDIX. 



PRECEDENTS, 



No. I. 

Absolute bill of sale of goods. 

TfOB Indenture, made the day of 187 , Between 

John Jones, of 20, Street, in the city of London, Fishmonger, of 

the one part, and Thomas Smith, of 16, Street, in the county of 

Middlesex, Grocer, of the other part. Whereas the said John Jones 
has contracted and agreed with the said Thomas Smith for the 
ahsolute sale to him of the goods, chattels, and efifects in and about 

his dwelUng-house, situate and bein^ No. 20, Street, aforesaid, 

which are mentioned and specified m the schedule hereunder writ- 
ten, at or for the price or sum of One himdred pounds. Now this 
Indenture witnesseth, that in consideration of the said sum of One 
hundred pounds of lawful money of Great Britain by the said 
Thomas Smith to the said John Jones well and truly paid, at or before 
the sealing and delivery of these presents, (the receipt of which 
said sum the said John Jones doth hereby acknowledge,) Hb, the 
said John Jones, doth by these presents bargain, seU, and assign 
unto the said Thomas Smith, his executors, administrators and 
assigns, All the goods, chattels and effects in or about the said 
dwmling-house of him the said John Jones, situate and being No. 

20, Street aforesaid, which are mentioned and specified in 

the schedule hereimder written. And all the right, title, interest, 
property, claim and demand of the said John Jones, of, in 
and to the said goods, chattels and premises, and every part 
thereof. To have, hold, receive, take and enjoy the said goods, 
chattels and effects, and all and singular other the premises hereby 
bargained and sold or intended so to be, with their appurtencmces, 
unto the said Thomas Smith, his executors, administrators and 
assigns, absolutely as his and their own goods, chattels and effects. 
And the said John Jones, doth hereby for himself, his heirs, execu- 
tors and administrators, covenant, promise and agree with and to the 
said Thomas Smith, his exe^cutors, administrators and assigns, that 
it shall be lawful for the said Thomas Smith, his executors, adminis- 
trators and assigns, at all times hereafter, to have, hold, use, occupy 
possess and enjov the said goods, chattels and effects, hereby 
assigned or intenaed so to be, without anv let, suit, hindrance, dis- 
turbance, claim or demand whatsoever, of, firam, or by him the said 
John Jones, or of, from, or by any person or persons whomsoever. 
And all and singular the said goods, chattels and effects unto the 
said Thomas Smith, his executors, adnunistrators and assigns, and 
against all and everv other person or persons whomsoever, shall 
and will warrant and for ever defend. 
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In witness whereof tli6 said parties to these presents have here- 
unto set their hands and seals the day and year first above written. 

Si^ed) sealed, and delivered by the said \ 
John Jones in the presence of Henry f 

Robinson, of Moor^ate Street, in i 

the city of London, solicitor's clerk. / 

The Schedule to which the foregoing Indenture refers. 

fZist of the goods and effects.) 



Memorandum of delivery of possession to he indorsed on 

the above Indenture, 

Be it Eemembered that on the day of 187 , being 

the day and year first within written, a delivery was made by the 
within named John Jones to the within named Thomas Smith, of the 
goods, chattels and effects, within mentioned or referred to, a chair 
being delivered to the said Thomas Smith in the name of the whole 
in the presence of me [or us.] 
Witness, Henry Robinson, of Moorgate 

Street, in the city of London, solicitor's 

clerk. 



No. II. 

Bill of sale hy way of mortgage of goods and effects 

specified in a schedule. 

This Indentubb made the day of 187 , Between 

Thomas Roe, of , in the county of , Ijand Surveyor 

(hereinafter called the mortgagor), of the one part and John Doc, 

of , in the county of , Auctioneer, (hereinafter called 

the mortgagee^, of the other part : Whereas the said mortgagee 

has agreed to lend to the said mortgagor the sum of £ , upon 

having the repayment thereof, with interest after the rate herein- 
after mentioned, secured to him in the manner hereinafter appearing. 
Now this Indenture witnesseth that in consideration of llie sum of 

£ on the execution of these presents, to the said mortgagor paid 

by the said mortgagee, the receipt whereof the said mortgagor doth 
hereby admit and aclmowledge, he, the said mortgagor, doth by 
these presents bargain, sell, and assign unto the said mortgagee, 
his executors, administrators and assigns, all and every the goods, 
utensils, implements and things which are now in, about and 
belonging to the messuage or dwelling-house situate and being 
at , in the county of , now in the occupation of the said 

M 
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mort^ragor, and which are intended to be heieixialter particiilaiij 
mentioned, enumerated and described, in the schedule hereimder 
written ; But the said schedule is added by way of farther deflcrip- 
tion and not to abridge the other words of descriptioii contained m 
these presents ; And all his right, title, intereet, piopeitfi 
claim and demand in and to the said goods, chattels and pre- 
mises, and every part and parcel thereof; to hatb, hoij>, receiye, 
take and enjoy the said goods, chattels and premises herel^ 
assigned or expressed and intended so to be unto the said mortgagee, 
his executors, administrators and assigns, as his and their own 
property and effects. Provided nbvb&thblbss, and it is hereby 
declared and agreed by and between the said parties to these presentB, 
that in case the said mortgagor, his executors or administraton, 
shall and do well and truly pay, or cause to be paid unto the said 
mortgagee, his executors, administrators or assigns, the said smn 

of £ with interest thereon at the rate of £5 i)er centnm per 

annum, on the day of , 187 , or at such earner 

day or time as the said mortgagee, his executors, administraton 
or assigns, shall appoint for the payment thereof, in and by a 
notice in writing to be given by the said mortgagor, his executors 
or administrators, or left at his or their last or usual place of abode 
at least twenty-four hours before the day or time so to be appointed 
for payment as aforesaid, and in the meantime pay unto the said 
mortgagee, his executors, administrators or assigns, interest on the 

said sum of £ , at the rate aforesaid, by equal half yearly 

payments on the day of , and the day of— — 

in every year ; then and in such case, these presents and every 
article, clause, and thing herein contained, shall cease, determine, 
and be absolutely void, anything hereinbefore contained to the con- 
trary in anywise notwithstanding. And the said mortgc^^r doth 
hereby for himself his heirs, executors, administrators and ajwigrn^ 
covenant with the said mortgagee, his executors, administrators and 

assigns, to pay unto him or them the aforesaid sum of £ , with 

int^^st thereon, at the time and in manner hereinbefore appointed 
for payment thereof. And it is hereby declared and agreed by and 
between the said parties to these presents, that after default shall 
be made by the said mortgagor, his executors, or administrators, 

in payment of the said sum of £ and interest, or any part 

thereof^ contrary to the tenor and effect of the before mentioned 
proviso, then, and in such case, it shall be lawful for the said 
mortgagee, his executors, administrators or assigns, peaceably and 
quieUy to receive and take into his and th^ possession and thence- 
forth to hold and enjoy all and every the goods, chattels and 
premises hereby assigned or intended so to be. And also to sell 
and dispose of the same and every part thereof for such price or 
prices as can be reasonably had or gotten for the same ; and to 
receive and take and give effectual discharges for the monies 
to arise by such sale thereof, and thereby and therewith in 
the first place to retain and to reimburse himaelf and them- 
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selves the said mortgagee, his executors, administrators, or 
assigns, all costs, charges and expenses, which he or they 
may incur or be put unto, in and about making any such sale or 
sales, and also in and about the receipt and recovery of the said 

sum of £ ^and interest respectively, and, in the next place, to 

retain and to reimburse himself and themselves the said mortgagee, 

his executors, administrators or assigns, the said sum of £ and 

the interest thereon, or so much and such part thereof as shall then 
remain unpaid and unsatisfied, and from and after full payment and 
satisfaction of such costs, charges and expenses, sum and sums of 
money as aforesaid, to render to and account for the surplus (if any) 
of the money arising from such sale or sales as aforesaid unto the 
said mortgagor, his executors or administrators. And it is hereby 
declared and agreed by and between the said parties to these 
presents, that until default shall happen to be made in payment of 

the said principal sum of £ , at the day or time hereinbefore 

appointed for payment thereof contrary to the tenor and efifect of 
the proviso hereinbefore contained, it shall be lawful for the said 
mortgagor, his executors or administrators, to hold, make use of 
and possess the said goods, chattels and premises, hereby assigned 
or intended so to be, without any manner of hindrance or disturb- 
ance of or by him the said mortgagee, his executors, administratcHV 
or assigns. And the said mortgagee doth hereby for himself, his 
heirs, executors and administrators, covenant and agree with the 
said mortgagor, his executors and administrators, that he the said 
mortgagee, his executors or administrators, shall not nor will until 

defeiult shall be made in pavment of the said sum of £ and 

interest, or some part thereof on some or one of the days or times 
limited for payment thereof in and by the proviso for redemp- 
tion hereinbefore contained, bring, commence or institute any 
action, suit or process, against the said mortgagor, his executors or 
administrators, for recovery of the said debt or any part thereof. 

In witness, &c. 
Signed, sealed and delivered by ) 

the said, &c. j 

Thb Schedule to which the foregoing Indenture refers : 

fZiat of the goods and effects.) ' 



No. III. 

Bill of sale hy way of mortgage of present and after 
acquired furniture in a dwelling -house ^ to secure a 
present loan and further advances-. 

This Indenttjbe made the day of 187 , Between 

A.B., of, &c., (hereinafter called the mortgagor,) of the one part, 
and C.D., of, &c., (hereinafter called the mortgagee,) of the other 

m2 
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part WHBBSA8 the said moit^^agor being in present need of the sum 

of £ hath applied to the said mortgagee to lend him herald sum 

of £ , and such other sums not exceeding £ -which he the said 

mortgagor may hereafter require, which the said moor^agee hath 
agreed to do upon having the assignment or other assurance herein- 
i&r contained. Now this Indentubewitnessbth, that in pnrsoance 

of the said agreement, and in consideration of the sum of £ to 

the said mortga^r, in hand, now paid by the said mortgagee (the 
receipt whereof is hereby acknowledged), hb the said mortgagor by 
these presents doth bargain, sell, assign, transfer and set over, unto 
the said mortgagee, his executors, administrators and assigns, All 
and singular the furniture, goods, fixtures, chattels and other tho 
efifects, now being in, about and upon the messuage and premises^ 

knownas, describe if] and uso all or any other goods, chattelB 

and efifects, whicn hereafter may come into or upon, or be about the 
aforesaid house and premises, or any other premises of the said 
mortgagor, during the time any money may be due, imder and by 
virtue of these presents, together with all benefits, advantages and 
emoluments to arise therefrom or thereunto, or in anywise apper- 
taining. And all the estate, right, title, interesty'proper^, daim and 
demand whatsoever, both at law and in equity, of the said mortgagor, 
of, in, and to the same, and any or every of them respectivery, to 
HAVE and to hold the said furniture, goods, fixtures, chattels and 
efifects, and other the premises hereby assigned unto the said mort- 
gagee, his executors, administrators and assigns, absolutely, but 
subject as hereinafter mentioned ; Pbovided always that in case the 
said mortgagor shall pay to the said mortgagee the said sum of 
£ , and all other monies intended to be secured by these pre- 
sents, with interest for the same, after the rate of £ ^per centum 

per annum, upon demand made thereof in writing by the said 
mortgagee, and do and shall in the meantime, until the re}>ayment 

of the said sum of £ , and all other monies intended to be secured 

by these presents, pay or cause to be paid to the said mortgagee, 
his executors, administrators or assigns, interest thereon, after the 
rate of £ ^por centum per annum, by equal half-yearly pay- 
ments, on the day of and the day of m 

eveij year, such interest to be considered as accruing and be- 
coming due from day to dajr, and payment thereof to be accelerated 
by any demand of the principal monies intended to be hereby secured; 
then and in such case these presents and every part thereof shall 
cease and become void. And it is hereby also agreed and declared 
that the said mortgagee, his executors, administrators or ajmignffi 
shall be at liberty to add to the sum secured by these presents any 
further advance or advances he or they may make to the said mort- 
gagor, (not exceeding in the whole the sum of £ ) and also any 

money or monies he or they may from time to time pay or advance 
for his benefit, or for the better securing of these presente, and the 
true intent and meaning hereof; and the said mortgagee shall have 
the same remedies in aU respects for the repayment and recovery 
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thereof as are herein proTided, as if such payments and adyances 
had originally constituted an integral part of the said loan. Pro- 
tided ALSO, and it is herehy declared and agreed that if the said 
mortgagor, his executors or administrators, shall make de&iult in 
payment of the said loan, or any part thereof, at the times and in 
the manner herein provided, or neglect to perform any of the 
covenants contained in these presents, the whole amount of money 
secured by these presents shall be then immediately due aud pay- 
able, and it shall be lawful . for, but not obligatory on the said 
mortgagee, his executors, administrators or assigns, without any 
further consent or Concurrence, and notwithstandmg the dissent or 
non-concurrence of the said mortgagor, his executors, administrators 
or assigns, to take possession of the said furniture, goods, fixtures, 
chattels and efifects, and thenceforth to hold and enjoy the same to 
and for his and their own absolute use and benefit, and also to sell 
and dispose of the same, at such times in such manner and under 
such conditions as the said mortgagee, his executors, administrators 
or assigns shall think fit, with liberty for him or them to buy in the 
same or any part thereof, and to rescind an^ contract for sale and 
afterwards to sell such of the same which shall be bought in 
and -comprised in such contract, without being liable for an^ loss 
occasioned thereby, and no person dealing wi& him or them m and 
about such sale, shall be required to see to the application, or be 
answerable for the misapplication of the purchase money or any part 
thereof, or be required to ascertain that any default in tiie payments 
secured by, or performance of, the covenants of these presents, has 
been made, or that any money is due upon the security of these 
presents. And it is hereby also agreed and declared that the said 
mortgagee, his executors, adnunislrators or assigns, shall hold the 
monies to arise from any sale, in pursuance of the aforesaid power 
upon trust, in the first place, thereout to pay all charges or incum- 
brances which shall or may affect or attach to the goods, furniture, 
chattels and efiects, (if he shall think fit so to do,) and also the 
expenses of, and incident to taking and holding possession of the 
said goods and of and incident to such sale or sales or otherwise in 
relation to the premises, (including five pounds per centum commis- 
sion, travelling expenses, costs of advertising, and all and any other 
law costs and charges and expenses, notwithstanding the said mort- 
gagee may personally sell the same.) And in the next place to 
apply such monies in or towards the satisfaction of the monies for 
the time being owing on the security of these presents. And then 
to pay the surplus, (if any) unto the said mortgagor, his executors, 
administrators or declared assigns. Psovjded also, that in the event 
of a sale of the said goods not taking place, the said mortgagee, his 
executors, administrators or assigns, shall not be obliged to accept 

the said sum of £ and other monies hereby intended to be secured 

or so much thereof as shall remain due, without being paid also all 
costs, charges, damages, expenses and payments of any kind, which 
he or they may have been put to, or incurred in giving effect to the 
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true intent and meaning of these presents. And that in the eroit 
of the said last mentioned costs, charges and damages not hemg 
paid to the said mortgagee, his executors, administrators or assigns, 
or in the event of the said mortgagor permitting hiwiafilf to be sued, 
oither at law or in equity, for any debt or debts, or if any writ ol 
fieri facias, distress for rent, or oiher proceedings of any nature, be 
levied or taken against the said goods hereby assigned, or in the 
event of the said mortgagor doing any act or deed whereby he shall 
render himself liable to be made or become a bankrupt or insolyent, 
or shall be arrested upon, or imprisoned under any process, civil or 
criminal, or in the event of the said mortgagor* not producing to 
the said mortgagee, his executors, administrators or assifips, when 
demanded by him or them, the receipt or receipts for the msuranoe 
against fire or tempest, of the said goods and effects or the receipt 
or receipts for the rent and taxes, payable by the said mortgagor m 
respect of any house or houses or premises where the said goods 
shflul be or be placed, for tiie quarter immediately preceding the day 
when the receipt or receipts shall be so demanded, or in me event 
of the said mortgagor or any other person doing, omitting, neglect- 




sider that the security given by these presents shall be jeopardised, 
it shall or may be lawful for the said mortgagpe, his executors, ad- 
ministrators or assigns, or his or their agents, forthwith to enter the 
said house and premises, and to sell and dispose of the said goods 
and efifects in manner aforesaid; notwithstanding the time for pay- 
ment by the said mortgagor of the principal sum of £ and other 

monies intended to be hereby secured, or any part thereof, shall not 
have arrived, and to deal with the said goods and apply the 
proceeds arising firom the sale thereof, as if the time for payment 

of the said sum of £ and other monies intended to be hereby 

secured, according to the covenant in that behalf hereinafter 
contained, had elapsed and default had been made in pay- 
ment thereof. Provided always that the said mortgagee, his 
executors, administrators and assigns, shall not be answerable 
for any involuntary losses which may happen in the exercise 
of the aforesaid power and trusts, or to the said trust funds 
and premises ; and further that the said mortgagee, his executors, 
administrators or assigns, and his or their servants and agents, may, 
from time to time, whilst any monies shall be due and remam 
unpaid upon the security of these presents, enter into and upon any 
house or premises in or upon which the said furniture, goods and 
effects shall or may be deposited or found and rexiiain in possession 
thereof in or upon such house or premises for such time as he or 
thev may think fit, or remove the same to other premises at his or 
their discretion. And also from time to time relinquish possession 
of the same and afterwards retake possession thereof, wif^nt 
invalidating the security of the powers hereby made and given or 
herein contained, and for all or any of the purposes aforesaid, to 
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break open an^ outer or inner doors, windows, gates, fences, or 
other obstructions. And that the said mortgagee, his executors, 
administrators or assigns, and his and their servants or agents, shall 
not be deemed or considered a trespasser or trespassers, in con- 
sequence of exercising all or any of the powers or trusts here- 
inbefore granted or contained. And this deed may be pleaded 
in bar, and shall be deemed, taken and considered, to be a 
good, defence to any action, suit, or other proceeding at law 
or in equity that may be had or taken against the said 
mortgagee, his heirs, executors, administrators or assigns for 
any act done in relation to or by virtue of these presents. And 
7UBTHER, that notwithstanding that all monies intended to be secured 
by these presents shall have been paid, the mortgagee shall be 
entitled to retain possession of these presents. And the said mort- 
gagor DOTH hereby, for himself, his executors and administrators, 
covenant with the said mortgagee, his executors, administrators 
and assigns, that he the said moitgagor, his executors or adminis- 
trat(»rs, shall and will pay or cause to be paid unto the said mort- 
gagee, his executors, administrators or assigns, the monies secured 
by these presents, with interest for the same respectively, at the times 
and in the manner aforesaid, without any deduction or abatement, 
according to the true intent and meaning of these presents. And 
LASTLY, die said mortgagor for himself, and his executors, adminis- 
trators or assigns, doth hereby warrant and defend, and, firom time 
to time and at all times hereafter, shall and will at his and their 
own costs, warrant and defend the furniture, goods and efifects 
hereby bargained and sold or otherwise assured unto the said mort- 
gagee, his executors, administrators or assigns, against all persons 
whomsoever. 
In witness, &o. 



No. IV. 

Bill of sale hy way of mortgage of present and future 
household effects y farming stock and crops, to secure an 
antecedent debt and future liabilities. 

This Indbntttbb, made the day of 187 , Between 

A.B., of, &c., of the one part, and CD., of, &c., of the other part. 
Whereas tiie said A.B. is now indebted to the said CD. in the sum 
of £ for goods sold and delivered, and the said CD. hath de- 
manded paymentof or security for the said sum, andthesaid A.B., not 
being prepared to pay the same, hath agreed to secure the repayment 
thereof, and also of any further monies in which the said A.B. may 
hereafter become indebted to the said CD., and interest for the 
same respectively in manner hereinafter mentioned. Now this 
Indbntu&b WITNESSETH that in pursuance of the said agreement in 



140 APPENDIX. 

thifl l>elialf and in consideration of the premiseB, and alao in oon- 
sideration of five shillings sterling to the said A.B., now paid bj 
the said CD., the receipt whereof is hereby ackno^ed^ed, Hi 
the said A.B. doth by those presents grant, bargain, sell and assign 
unto the said CD., his executors, aoministrators and iwsTgns, all 
and every the household goods and furniture, stock in trade, plate 
and plated articles, household linen, books, china and other houseiudd 
effects whatsoever, horses, saddles, harness and other accontrementB. 
And also all the implements of husbandry, crox)8 of com and grain, 
and live and dead stock, and other ^oods, chattels and effects, now 
being or which shall hereafter be in, upon or about the messuage 

or dwelling-house and farm called occupied by the said AJB., 

and situate at aforesaid, and the bams, stables and other oat- 
buildings and lands belonging thereto or held therewith. Ain> all 
the estate, right, title, interest, claim and demand of the said A.B., 
of, in, to or upon the said several premises hereby assigned or 
intended so to be, together with full power and authority (which 
the said A.B. doth hereby give and grant unto the said CD., his 
executors, administrators and assigns), at the costs and charges in 
all things of the said A.B., his executors or administrators, to use 
the name or names, and act as the attorney or attomies of the m i'^ 
A.B., his executors or administrators, in or about recovering, re- 
ceiving, obtaining and giving effectual discharges for the same 
premises, and from time to time to appoint a substitute or sub- 
stitutes, with full power for him or them to exercise the same x>ower 
and authority, including this present authority, and such substitu- 
tion at pleasure to revoke ; to have, hold, take, receive and enjoy 
the said several premises hereby assigned unto the said CD., his 
executors, administrators and assigns absolutely. Pboyidbd nbtbb- 
THBLE88, that in case the said A.B., his heirs, executors or adminis- 
trators, shall, on demand made thereof in writing by the said CD., 
his executors, administrators or assigns, well and truly pay or cause 
to be paid unto the said CD., his executors, administrators or 

assigns, the said sum of £ and also all other monies (if any) in 

which the said A.B. shall hereafter become indebted to the said 
CD. ; and do and shall, in the meantime, until the repayment of 

the said principal sum of £ and other monies (if any) well and 

truly pay, or cause to be paid, unto the said CD., his executors, 

adnunistrators or assigns, interest thereon at the rate of £ 

per centum per annum by equal half yearly payments on 

the day of and the day of in every year 

(the interest for the said other monies being computed &om the 
time, or respective times when the debt thereof shall be incurred), 
and also a proportionate part of such interest for the fractional 
period of the half year (if any) which shall elapse between the last 
half yearly day of payment and the demand, so to be made as 

aforesaid, of the said principal sum of £ and other monies (if 

any) as aforesaid, such proportional part to be paid immediately 
such demand ismade, and such several payments aforesaid to be made 
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without any deduction (except for income tax) ; then these presents 
shall be absolutely void, anything hereinbefore contained to the 
contrary notwithstanding. And the said A.B. doth hereby for 
himself, his heirs, executors, administrators and assigns, covenant 
with the said CD., his executors, administrators and assigns, that he 
the said A.B., his heirs, executors or administrators, shall and 
will, on demand made thereof as aforesaid, pay or cause to be paid 
unto the said CD., his executors, administrators or assigns, the 

said sum of £ and also all other monies (if any) in which the 

said A.B. shall hereafter become indebted to the said CD., and 
interest for the same respectively, after the rate and in manner 
aforesaid, without any deduction (except as aforesaid), and without 
fraud or further delay. And it is hereby agreed and declared that 
after default shall be made by the said A.B., his executors, admin- 
istrators or assigns, in payment of the said sum of £ and other 

monies (if any) and interest, or any part thereof respectively, 
contrary to the tenor and effect of the before mentioned pro- 
viso, then and in such case it shall be lawful for the said 
CD., his executors, administrators or assigns, peaceably and 
quietly to receive and take into his and their own possession, and 
thenceforth to hold and enjoy all and every the premises hereby 
assigned, and also to seize and take possession of any household 
goods and furniture, stock in trade, and other goods, chattels and 
efifects, which shall or may from time to time be substituted in lieu 
of the said household goods and furniture, stock in trade, goods, 
chattels and effects, or any part thereof, or which shall for the 
time being be found in or about the messuage or dwelling-house 
and premises now in the occupation of the said A.B., or which may 
at any time hereafter during the continuance of this present 
security be in the occupation of the said A.B., either in the lifetime 
or after the decease of the said CD., and also to sell and dispose of 
the same premises, and every or any part thereof, for such price or 
prices as can be reasonably had or gotten for the same, and to 
receive and take and give effectual dischai^es for the monies to arise 
by such sale or sales thereof, and to stand possessed of such monies 
upon the trusts following (that is to say) : — Upon trust, in the first 
place, to retain, satisfy and discharge all costs, charges and ex- 
pences incidental to these presents, and also all costs, charges and 
expences which the said CD., his executors, administrators and 
assigns, may incur or be put unto, in and about the receipt and 

recovery of the said sum of £ ^an,d other monies (if any), and 

the interest thereof respectively, and in the next place to satisfy, 
pay, deduct or retain unto the said CD., his executors, adminis- 
trators or assigns, the said principal sum of £ and other monies 

(if any), and the interest thereof respectively, or so much and such 
part or parts thereof respectively as shall then remain unsatisfied, 
and from and after full payment and satisfaction of such costs, 
charges and expenses, and monies and interest as aforesaid, to 
render to and account for the surplus (if ally) of the money arising 
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from such sale or sales as aforesaid unto the said A.B., his eixecnton^ 
administrators or assigns. And rr is hxbbbt dbglabxd aitd aobbd 
by and between the said parties to these presents, that until deBnilt 
shall happen to be made in payment of the said principal Bom of 

£ and other monies (if any], and interest, contrary to the tenor 

and effect of the proviso herembefore cantaoned, or until de&oli 
shall be made in payment of the interest of the said principal sum 

of £ and other monies (if any) or some part or parts thereof on 

some one of the days or times hereinbefore api>ointed for payment 
thereof, contrary to the same proyiso, and also until, in respect of 
the said interest, demand thereof in writing shall be made by tiM 
said CD., his executors, administrators or assigns, unto the said 
A.B., his executors or administrators, or left at his or their last place 
or places of abode in England, requiring the payment of such interest) 
it shall and may be lawful for the said A.B., his executors or 
administrators, to hold, make use of and possess the said premises 
hereby assigned or intended so to be, without any hindrance or 
disturbance of or by the said C.B., his executors, administrators or 
assigns. Phoyided, lastly, that the total principal monies to be 
secured by or ultimately recoverable by yiitue oi these presents, 

shall not exceed the sum of £ [This amount shotUd be stated mid 

an ad valorem stamp in respect thereof impressed*'] 

Ilf WITNESS, &o. 



No. V. 

BhU of sale hy way of mortgage ^ — more ample formy con* 
taining clauses for insurance, Sfc, 

This Indenture, made the day of , 187 , Between 

A.B., of, &c., [the mortgagoTy'] of the one part, and C.D., o^ &c., 
[the mortgageey"] of the o&er part. Whebeas the said CD. has 

agreed to lend the said A. B., the sum of £ , upon haying the 

repayment thereof, with interest, seciired to him in manner herein- 
after appearing. Now this indenture witnesseth, that, in 

consideration of the sum of £ , to the said CD., on or b^ore 

the execution of these presents, paid by the said A. B., (the receipt 
of which said sum of £ ,the said A.B. doth hereby acknow- 
ledge), he the said A.B. doth hereby for himself, his heirs, execu- 
tors and administrators, covenant witii the said CD., his executors, 
administrators and assigns, that he, the said A.B., his heirs, 
executors, administrators or assigns, will, on demand, pay to the 

said CD., his executors, administrators or assigns, the sum of £ , 

with interest for the same, after the rate of £ i)er cent i)er 

nnTinni, without any deduction (except for income tax) ; and will, 
until such demand shall be made, pay to the said CD., his execu- 
tors, administrators or assigns, interest for the said principal sum 
of £ , or for so much thereof as shall, for the time being. 
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remam unpaid^ at the rate of £ ^per cent per annum, snch 

interest to be computed from the date of these presents, and to be 
considered as accruing due firom day to day, to be paid on demand, 
or if no demand shall have been made, then by equal half-yearly 

payments, on the day of and the — day of 

"without any deduction, (except for income tax.) And this Indbn- 
TUBE ALSO WITNESSETH, that, for the consideration aforesaid, the 
fiaid A.B. doth hereby assign unto the said CD., his executors 
and administrators, all the furniture and other household efifects 
and ornaments, specified in the schedule hereunder written, and all 
other the furniture and other household effects and ornaments which 
now are, or during the continuance of this security, may be, in, 
upon, or about the dwelling-house of the said A.B., being No. — , 

Street aforesaid, and all the estate and interest of the said 

A.B., in, to or out of the same premises. To have and to hold 
the said premises, unto and to the use of the said CD., his execu- 
tors, administrators and assigns, subject, nevertheless, to the proviso 
for redemption hereinafter contained, (that is to say). Provided 

ALWAYS, AND IT 18 HEREBY DECLARED, that if the Said A.B., his 

heirs, executors, administrators or assigns, do and shall, immediately 
on demand being made by notice in writing to that effect, to be 
delivered to him, or left at his usual place of residence or abode, 
pay unto the said CD., his executors, administrators or assigns, 

the sum of £ , together with interest thereon, at the rate of £ 

per cent x>er annum, up to the time of such demand, without any 
deduction, ^except for mcome tax), and shall in the meantime, and 

untU the said sum of £ shall nave become payable under this 

proviso, pay, without deduction, (except for income tax), interest on 
BO much of euch last mentioned sum, as shall, for the time being, 

remain unpaid, after the rate of £ per cent per annum), on 

demand, or if no demand shall have been made, by equal half- 
yearly payments on the day of and the day of 

until such principal sum shall be paid ; then the said C.D., 

his executors, administrators or assigns, shall, at the request and 
costs of the said A.B., his executors, administrators or assigns, 
reassign the said premises hereby assigned, unto the said A.B., his 
executors and acbninistrators, and also cause a memorandum of 
satisfaction of this security, to be written on these presents. Pro- 
vided ALSO AND IT 18 HEREBY FURTHER DECLARED, that Until 

such de£a.ult in payment of mortgage money or interest as aforesaid, 
it shall be lawful for the said A.B., his executors or administrators, 
to retain possession of the premises hereby assigned. And the 
said A.B., doth hereby for himself, his heirs, executors, adminis- 
trators and assigns, covenant with the said CD., his executors, 
administrators and assigns, that so long as any money shall remain 
owing on the security of these presents, he the said A.B., his 
executors, administrators or assigns, wiU not remove any of the 
premises comprised in this security from the said dwelling-house, 
without the previous consent in writing of the said CD., his 
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ezecnton, administrators or assigns, except for neceesaiy repairs; 
and will replace any articles damaged or worn out, with others of 
equal yalue, at least. And will, at all times, keep the premiseB 
hereby assigned in good repair. And that, the said CD., his 
executors, administrators or assigns, and his and their ag^ents, may, 
at all reasonable times, so long as any money shall remain owing 
on this security, enter into the said dwelling-house, to view th6 
condition of the premises, and to take inventories and schedules of 
the same, and of any want of repair or dilapidation, to give to, or 
leave for the said A.B., his executors, administrators or assigns, 
notice in writing, and upon such notice being given or left, the 
matter complained of, shall be forthwith amended by the said JLB., 
his executors, administrators or assigns. Andfubthkr, that the said 
A.B., his executors, administrators or assigns, will, during the 
continuance of this security, keep the premises and all other articles, 
for the time being, subject thereto, insured from damage by fire, 

in the sum of £ , at the least, and will, on demand, produce 

the receipt for the current year's premium for such insurance. 
And will oxx)end all monies received, by virtue of such insurance, 
in replacing or restoring the articles destroyed or damag^ed. And 
that, if default shall be made in keeping the said premises so 
insured, it shall be lawful for the said CD., his executors, adminis- 
trators or assigns, to insure, and keep insured, the said premises, 
and to pay such sums of money as may be necessary for that pur- 
pose, and that the said A.B., his executors, administrators or 
assigns, will repay to the said CD., his executors, administrators 
or assigns, all monies so expended for that purpose by him or them, 

with interest thereon, at the rate of £ per cent per a-TmnTn, 

from the time of the same respectively having been advanced or 
paid, and that, until such repayment, the same shall be a charge 
upon the said premises hereby assigned. Pbovided alwats, and 
it is hereby declared, that immediately on such default in pay- 
ment of principal money or interest as aforesaid, it shall be lawful 
for the said CD., his executors, administrators or assigns, to enter 
into possession of the premises hereby assigned, and to sell Ihe 
same or any part or parts thereof, either by public auction or 
private contract, and to give effectual receipts for any purchase 
money, and to do all other acts and things for completing any sale 
which the said CD., his executors, administrators or assigns may 
think fit. And it is hereby declared, that, the said C.D., his 
executors, administrators or assigns, shall apply the purchase money 
of the premises sold, in the first place, in defraying the e^^penses 
of, and incidental to, the said sale, and then in or towards satisfsu}- 
tion of the monies, for the time being, due on this security, and 
shall pay any surplus to the said A.B., his executors, administrators 
or assigns. Provided always, and it is hereby declabed, 
that, upon any sale, purporting to be made in pursuance of these 
presents, no purchaser shall be bound to inquire, whether such 
default, as hereinbefore is required, has been made, or whether anv 
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money is due on this security, or, in anywise, to ascertain the pro- 
priety or regularity of such sale, or be affected by express notice 
that any such sale is irregular or improper. Pboyided also, and 
IT IS HEKEBY FUBTHER DECLABED, that the sald CD., his exocutors, 
administrators or assigns, shall not be answerable or responsible, 
under or by means of the trusts or provisions of these presents, for 
any other monies than he or they shall actually receiTO, nor for 
any losses which may arise to the said trust momes, other than by 
or through his or their wilful default or neglect. And the said A. 
B., doth hereby, for himself, hisheirs, executors and administrators, 
covenant with the said CD., his executors, administrators and 
assigns, That he, the said A.B., has good right to assign the pre- 
mises hereby assigned, and that the same shall be quietly enjoyed 
by the said CD., his executors, administrators and assigns, in 
maimer aforesaid : And that the same are free from any charge, 
incumbrance, claim or demand whatsoever : And that he the said 
A.B., his executors and administrators, and every other person 
claiming any interest in the said premises or any of them will, at 
aU times hereafter, (at the cost of the said A.B., his executors, 
administrators or assigns, whilst any equity of redemption shall be 
subsisting, and afterwards of the person or persons reauiring the 
same,) execute and do every such lawful assurance ana thing for 
further or better assuring eil or any of the said premises, unto the 
said CD., his executors, administrators and assigns, and enabling 
him and them to obtain possession of, and (quietly enjoy the same, 
as by him or them shall be reasonably required. 
In witness, &c. 

The Schedule above referred to. 



No.yi. 

Affidavit of execution of hill of sale. 

In the Qxteen's Bench. 
I W. X., of ^in the county of Solicitor, make oath and say : 

1. That the paper writing, hereunto annexed, marked A., is a true 
copy of a bill of sale, and of every schedule or inventory thereto 
annexed, or therein referred to, and of every attestation of the 
execution thereof^ and that the said bill of sale was made and given 

on the day it bears date, being the day of in the year 

of our Lord One thousand eight hundred and and that I was 

present and did see A. B. [the mortgagor^ in the said bill of sale 
mentioned, and whose name is signed thereto, sign and execute the 

same on the said day of in the year aforesaid, and that 

the said A.B. resides at — in the county of and is a 

2. And I further say that the name "VV.X. set and subscribed as the 
witnessattesting the due executionthereof, is of the proper handwriting 

of me this deponent, and that I reside at and am a Solicitor. 

Sworn at this day of One ) 

thousand eight hundred and j 

Before me, n 
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No. VII. 
Affidavit on renewing registration of hill of sale. 

In the QuBBir's Bbnch. 

I, G.Hm of in the oonnty oS make oath and say : 

That a bill of sale, bearing date t he day of One 

thoofiand eight hundred and and made between A.B., of &&, 

of the one pEirt, and CD., of^ &c., of the oilier part, and a copy of 
which said bill of sale was filed in this HonoTable Court, on 

the ■ day of One thousand eight hundred and , is still 

a subsisting security. 

Sworn at, &c. 



No. VIII. 
Affidavit of second re-registration of bill of sale. 

In the Queen's Bench. 

I G.H., of , in the county oi , make oath and say : 

That a bill of sale, bearing date the day of One 

thousand eight hundred and , and made between, ^c [Jfatnet, 

residences, and descriptions of the parties,'] and a copy of which said 

bill of sale, was filed in this Honorable Court on me day of 

One thousand eight hundred and , and which was re- 
registered under the " Bills of Sale Act, 1866,*' on the — --^-day 

of One thousand eight hundred and ^is still a subsisting 

security. 

Sworn at, &c. 



No. IX. 

Consent to order to enter satisfaction. 

In the Queen's Bench. 

I hereby consent to an order, that a memoraxilllum of satisfeu;- 
tion be written upon the copy of the indenture or bill of sale of per- 
sonal chattels, given for securing the sum of £ , bearing date 

the day of One thousand eight hundred and , 

made between A.B., of, &c., of the one jmrt, and me CD., of, &c., 

of the other part, and filed on th e — day of , One 

thousand eight hundred and , the debt for which such bill of 

sale was given as a security having been satisfied. 
Dated fii o day of One thousand eight hundred and 
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A. 



ACTS OF BANKRUPTCY, 

defined (32. & 33 Vict., c. 71, 8. 6), 64, 66. 
common to all debtors, 64. 
arising from fraudulent assignments, 65. 
within what period available, 67. 

ADVANCE, 

fresh, what is a substantial, 76. 

AFFIDAVIT, 

accompanying bill of sale, requisites of, 105. 
description of residence and occupation in, 109. 
important error in copy of,* invalidates, 112. 
filing, practical instructions for, 113. 
proof of, 114. 

AFTER ACQUIRED PROPERTY, 

in goods and chattels not grantable at law, 7. 

deed may be framed to give grantee power to seize, as acquired, 

8, 9. 
assignable for value in equity ^ 10, 11. 
power to seize, operates by way of licence,' 8. 

may extend to crops, &c., on after taken land, 9. 
goods on after built premises, 9. 
revocable until acted upon, 8. 
must be strictly executed, 10. 
intention to include, will not be inferred, 8. 
contract to assign, operates as actual assignment in equity, 11. 

AGREEMENT, 

to give bill of sale, need not be registered, 102. 

APPARENT POSSESSION, 
what is meant by, 95, 96. 

by maker upwards of 21 days after giving bill of sale, neces- 
sitates registration, 99. 
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APPROPRIATION, 

specific, of chattels by vendor to vendee, 44. 

ASSIGNMENT, 

of property not in existence, invalid at law, 10. 

valid in ^tft7y, 11. 
to tmsteee for creditors generally, an act of bankruptcy, 64, 6^. 
. though never acted upon, 67. 
no fraud intended, 67. 
not voidable by consenting creditor, 67. 
of all a debtor's property, 66, 67. 

to secure past debt void against creditors, 68. 
of all, with colourable exception, 69, 70, 85. 
unless for an equivalent, 72. 

for valuable consideration, 73. 
to cover future and "poBt advances, 73. 
to bondjide purchaser for a £ur price, 73. 
for present advance, 75. 

and future advances, 79. 
within what period voidable, 67. 
of all trader's effects, with power to seise after acquired pro- 
perty, 81. 
of part merely of trader's effects, 84. 

lawful to secure particular creditor, 84. 

unless expressly to prefer, 84. 
in contemplation of bankruptcy with fraudulent intent, 

void, 86. 
accompanied by circmnstances of insolvency, 88. 
general rule as to, 85. 
under pressure, 86. 

operated upon, and stopping grantor's trade, generally 
deemed an act of bankruptcy, 87. 

unless debtor be not tiiereby rendered insolvent, 
89. 
of machinery, 89. 

passes articles used therewith, 120. 



B. 

BANKRUPTCY, 

laws, objects of, 35. 

act of, under 32 & 33 Vict., c. 71, s. 6, 63. 

commencement of, defined, 53i 

See ACTS OF BANKRUPTCY. 

BANKRUPTCY ACT. See STATUTES. 

BILL OF SALE, 
definition of, 1. 
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BILL OP BALR— continued. 

definition of; by stat 17& 18Vict.,o.36, 8. 7, {See STATUTES) 3. 

may be absolnte or conditional, 2. 

advisable should be made by deed, 2. 

mn^ be by deed when voluntary, without actual delivery, 2. 

within Eegistration Act, what may be, 4. 

act does not apply to ordinary mercantile transactions, 5. 

subject matter of, 6. 

may be framed to empower grantee to seize after acquired 

goods, 8. 
when void against creditors within 13 Eliz., c. 6, 20-34. 
may be good under 13 Eliz., c. 5, though made to defiaat 

expect^ execution, 33. 
made in performance of agreement, 83. 
not nece^arily invalidated by insertion therein of wrong sum, 

84. 
of part of debtor's property to secure past debt, how to judge 

validity of, 90. 
unregistered, good assurance for 21 days, 99. 
between whom good, 103. 
as against subsequent registered, 103. 
consequence of avoiding, 103. 
prior, good against grantee in possession, of subsequent, 103. 
should enable grantee to enter at very short notice, 106. 
affidavit te accompany, 105. / 

time of making, 105. 

invalidated by misdescription or nondescription of grantor, 106. 
by two grantors, description of one in possession sufficient, 109. 
given by trading company, 109. 
clerical errors in, 112. 
filing, practical instructions for, 113. 

proof of, 114. 
preparation of, 117-124. 

alteration or destruction of original, effect of, 120. 
stamps on, 121. 
unstamped or insufficientiy stamped, 123. 



c. 

CHATTELS, 

personal, within Bills of Sale Act, what are, 6. 

incomplete, may be subject of security comprising contract 

to complete, 7. 
conveyed, must be identified at time of execution of deed, 13. 
in order and disposition of grantor, on his bankruptcy, pass to 

trustee, 35. 
description of, in bill of sale, 118. 
schedule of, should not be &amed as a limitation, 119. 
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COMPANY, 

trading, may give bill of sale to secore a debt» 109. 

CONSIDERATION, 
must be valuable, 24. 
absence of, an indication of firaud, 27. 
must not be in such form as to defeat creditors, 27. 
any, will be superseded by proof of fraudulent intention, 28. 
valuable, will not protect deed unless made bondjlde, 29. 

bondJUie purchaser for, protected, 29. 

assignment for, 73. 

adequacy of, not closely investigated by cotirts, 74. 

if an equivalent with which trader may deal, 77. 
clerical error in statement of, in bill of sale, 113. 
omission to state, 121. 

CONVEYANCE, 

may be made of chattels personal, of which maker is owner 
actually, 7. 

OT potentiallf/, 7. 
of property, neither actually nor potentially belong^ing to 
grantor, void at laWj 7. 

rendered effectual by novm actus of grantor, 7. 
when valid in equity, 10. 
of debtor's whole property for past debt, an act of bank- 
ruptcy, 63. 
or of part, if it defeat or delay creditors, 64. 
or if made voluntarily in contemplation of bankruptcy, 64. 

CREDITORS, 

privy or consenting to fraudulent assignment, cannot take 

advantage of 13 Eliz., c. 5, 22. 
secured, enactment as to (32 & 33 Vict., c. 71, s. 40), 56. 
conveyance by trader to trustees for benefit of^ 67. 

CROPS, 

growing, transfers of, are within 17 & 18 Vict., c. 36, s. 7, 3. 

D. 

DECLARATION, 

statutory, of non-existence of prior security sometimes required, 

104. 
of grantor, admissible in evidence, to prove bill of sale fraudu- 
lent, 34. 

DECLARATION OF TRUST, 

provision as to (17 & 18 Vict., c. 36, s. 2), 94. 
only in favor of grantor, 94. 
object of, 95. 
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DEED, 

advantages of bill of sale by, 2. 

DISPOSITIONS OF PROPERTY, 

fraudulent, within bankruptcy laws, 66. 

affecting aU debtor's property, 66-84. 

part only, 66, 84-91. 
in contemplation of bankruptcy, 66. 

E. 

EVIDENCE, 

' of fraud, 23-32. 

EXECUTION, 

bill of sale good under 13 Eliz., c. 5, though made to defeat an 

expected,- 33. . 

effect of, levied on goods of which debtor is only reputed owner, 

65, 



R 

FIXTURES, 

distrainable, are within Bills of Sale Act, 14. 

annexed to land, generally pass by conveyance thereof, 15. 

unless contrarv intention can be inferred, 16. 
assignment of, with premises, need not be registered, 15. 

separate, must be registered, 17. 
are included in equitable or legal mortgage, 15. 
whether of freehold or leasehold, 17. 
although removable between landlord and tenant, 16.. 
when sufficiently annexed, to become part of the land, 17, 18. 
ordinarily affixed to freehold, not affected by reputed owner- 
ship, 41. 

FRAUD, 

depends upon circumstances of each case, 23. 
evidences of, 23-32. 

continuance of gsantor in possession, 23. 

practically umited to absolute bills of sale, 25. 
rebutted when possession of grantor consistent with 
deed, 25. 
though not expressly provided by deed, 26. 
when bill of sale by way of mor^ge, 25. 
absence of valuable consideration, 27-30. 

a valuation or appraisement, 30. 
secrecy of the transaction, 30. 

fiivours presumption of ownership remaining in 
grantor, 30. 
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ovidencos of — continued, 

reservation of power to mortgage, 32. 

third persons allowed to treat the property as still the 

debtor's, 32. 
retention of deed by grantor, 32. 
absence of a schedule to the deed, 32*. 
mifiroprosentation in deed of real contiacty 82. 

FRAUDULENT CONVEYANCE, 

void against creditors (13 Eliz., o. 5), 22-34. 

at law and in equity, 22. 
valid against maker and strangers, 22. 
what is a, determined by purpose and intent of maker, 23. 
under 13 Eliz., o. 5, also act of bankruptcy under 32 & 33 Vict, 
a 71, 63. 

See DISPOSinpNS OF PEOPERTY. 

FRAUDULENT PREFERENCE, 
role as to, 57. 
transaction amounting to, voidable by trustee, 57. 

though not an act of bankruptcy, if iliere be firaud in 
fact, 61. 
must be voluntary and spontaneous act of debtor, 58. 
what is, turns on intention of debtor, and is a qoestiozi for the 

jury, 68. 
does not include transfer made under pressure, 59. 
or to secure debtor from legal process, 60. 
in apprehension of legal proceedings, 60. 
to avoid levy of a dis&ess, 60. 
must be made in contemplation of bazikruptcy, 61. 

FUTURE PROPERTY. See AFTER ACQUIRED PEOPERTY. 

G. 

GRANT. See CONVEYANCE. 

GRANTOR, 

continuance in possession by, a sign of fr&ud, 23. 
declarations by, at execution of bill of sale admissible in evi- 
dence to prove fraud, 34. 
description of, in affidavit, 106. 
imperfect, 108. 
ambiguity in, 108. 
omission of, 113. 
misdescription or nondescription o^ invalidates bill of sale, 
106-108. 
examples, 106-108. 
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GRAWIOBr-ifontinued, 

possession of, must he consistent with deed, 118. 



H. 

HYPOTHECATION, 

letter of, not a security within Bills of Sale Act, 5. 



I. 
INDEMNITY, 

assignment of all trader's property hy way of, an act of hank- 
ruptcy, 69. 



L. 

LICENCE, 

to take possession of personal chattels as security for a deht, 3, 5 . 

power to seize after acquired property operates hy way of, 8. 

is revocahle at any time until acted upon, 8. 

effect after execution of, 9. 

may he extended to crops, &c., on after taken land, 9. 

must he strictly executed, 10. 

when only co-extensive with the deht, 13. 



M. 

MACHINERY, 

fixed, not within doctrine of reputed ownership, 41. 

not attached to freehold is within doctrine, 41. 

assignment of, 89, 90. 

passes articles used therewith, 120. 

MASTERS, 

of Queen's Bench, duties of, under Bills of Sale Acts, 114. 

MORTGAGE, 

hill of sale hy way of, 2, 8, 49. 

in suhstance, though not in form, a, 26. 
equitahle as well as legal, include fixtures, 15. 



0. 

OCCUPATION, 

within 17 & 18 Vict, c. 36, s. 7, 98. 
mufit he a defactOy 98. 
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OCCUPATION— «Mi/iii«#rf. 

of ass^or of bill of sale, 106-109. 

trading company need not be stated, 109. 
of attesting witness, 109-112. 
must be stated, 111. 

OBDER AND DISPOSITION. 8e$ BEPUTED OWNEBSHIP. 

P. 

POSSESSION, 

colourable, not enough to give validity to bill of sale under 13. 

Eliz., c. 5, 32. 
of vendor or mortgagor, a question of &ct for the jury, 95. 

PURCHASER, 

bondjidef for valuable consideration, protected, 29* 

with notice of vendor's fraudulent intention, liable to trustee, 75. 

E. 

REGISTRATION, 

of bills of sale, 92-116. 

acts, as to, 3, 6, 92. 

Bee Appendix, 125-131. 
do not narrow doctrine of reputed owner- 
ship, 40. 
or give new security to grantees, 40. 
object of 92, 106. 
when necessary, 99. 
imperfect, consequences of, 99. 

against whom an unregistered bill of sale is void, 102. 
effect of, 104. 

renewal of (29 & 30 Vict., c. 96, s. 4), 114. 
devices to avoid, 99-102, 117. 

REPUTED OWNERSHIP, 

provision as to (32 & 33 Vict., c. 71, s. 15), 35. 
doctrine of, 39. 

is not narrowed by Bills of Sale Act, 40, 104. 

applicable to goods acquired by bankrupt 
after date of his bankruptcy, 54. 
general rule as to, 40. 

property affected by, must consist of goods and chattels, 41 
not fixtures, 41. 
nor fixed machinery, 41. 
nor choses in action, except debts due, &c, 36. 
includes machinery not attached to fireehold, 41. 
must be in possession, &c., of bankrupt as reputed owner, 41. 



INDEX. 165 

EEPXTTED OWNERSHIP— «wf»Vfwrf. 
property affected by — continued, 

actual possession of, by bankrupt, unnecessary, 41. 
must be in sole possession of bankrupt, 61. 
■with consent of true owner, 61. 
meaning of expression true otonevy 62. 
where absence of true owner's consent will be implied, 62. 
bon&Jide demand of true owner is indication .of withdrawal of 

his consent, 63. 
property affected by, must be in bankrupt's possession at time 
of his bankruptcy, 63. 
may be removed by true owner at any time before act of 
bankruptcy, bb. 

before fiat, without notice, 66. 
presumption of, where bankrupt was originally owner, 42. 

chattels are leased by vendee to vendor, 

49. 
bankrupt was not originally owner, 42. 
evidence required to establish, 42. 

general, extends to all goods in bankrupt's possession, 43. 
is rebutted by notoriety of change of ownership, 43. 
custom of certain trades, 43, 46. 

as to clocks left in maker's shop, 43. 
wines left in bankrupt's cellars, 

44. 
books left with bookseller for 

sale, 46. 
carriage left on maker's pre- 
mises, 46. 
ship in course of construction, 

46. 
goods in process of manufac- 

ture, 46. 
farm produce, 47. 
hired furniture in an hotel, 48. 
goods rightly in custodid legi8,6l. 
custom exempting from, need not be known to public at 
large, 46. 
must be general in bankrupt's trade, 46. 
must be proved, 48. 
effect of seizure under a fi. f&. against reputed owner, 55, 

removing goods from order, &c., of ban^mpt after 
act of bankruptcy, 65. 



s. 

SATISFACTION, 

entering, of a bill of sale, 116. 

O 
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SCHEDULE, 

absence of, an indication of fraud, 32. 
of traders (32 & 33 Vict, c. 71, s. 4), 36. 

exemptions from, 39. 
or true copy of, must be filed with bill of fuHe, 118, 120. 

SECURXTIES, 

held by creditors, proyisions as to in Bankmptcy Act, 1869. 
. 66-67. 

general rules as to, 66. 

STAMPS, 

provisions as to in Stamp Act, 1870 (83 & 34 Vict, c. 97), 121. 
upon bills of sale should be impressed, 124. 

STATUTES cited : 

13 Eliz., c. 6 (conveyances to defraud creditorB), 20-34. 

8. 1 f preamble), 20. 

8. 2 (enacting clause), 21. 

s. 6 (protection to purchasers), 21, 24. 
27 Eliz., c. 4 (conveyances of real estate), 20. 
12 & 13 Vict, c. 106, s. 133 (i^oM^^fe purchasers, &c.), 66. 
17 & 18 Vict, c. 36 (registration of bills of sale), 3, 40, 92. 

preamble, 92. 

s. 1 (filing of bills of sale), 93. 

8. 2 (defeasance to be filed), 94. 

s. 3 (books to be kept), 114. 

8. 6 (memorandum of satis&ction), 116. 

B. 7 (interpretation clause), 3, 6, 14, 96.' 
24 & 26 Vict. c. 134 (Bankruptcy Act, 1861), 66. 
29 & 30 Vict, c. 96 (registration of bills of sale), 3, 114, 116. 

8. 4 (renewal of registration), 114, 116. 

B. 6 (mode of re-registration), 114. 

8. 6 (affidavit), 114. 

s. 7 (books to be kept), 116. 
32 & 33 Vict., c. 71 (Bankruptcy Act, 1869), 36. 

8. 4 (interpretation clause^, 36. 

8. 6 (exclusion of companies, &c.), 38. 

8. 6 (acts of bankruptcy), 64,' 67. 

8. 11 (commencement of bankruptcy), 63. 

8. 16 (property of bankrupt), 86, 40. 

8. 40 (secured creditors), 66. 

8. 78 (petition by secured creditor), 66. 

s. 92 (fraudulent preferences), 67. 

s. 94 (protected transactions), 66. 

8. 126 (liquidation by arrangement) 83. 
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STATUTES cited— continued. 

33 & 34 Vict., c. 97 (stamps), 120. 
8. 15 (penalties), 123. 

B. 16 (unstamped instruments admissible in evidence), 121. 
s. 57 (filing 01 unstamped bill of sale), 121. 
s. 107 (dufy on securities for fature advances), 123. 



T. 

TRADERS, 

who are, within meaning of Bankruptcy Act, 36. 

TRANSFERS. See CONVEYANCE — DISPOSITIONS OF 

PROPERTY. 

TRUE OWNER. See REPUTED OWNERSHIP. 



V. 

VOLUNTARY CONVEYANCE, 
must be by deed, 2. 



w. 

WITNESS, 

attesting, description of, 109, 112. 

object of, 109. 

omission of, 113. 
sufficient description of residence of, 110. 



o2 



FORMS OF BILLS OF SALE 



J) 



AEFIDAVrrS, 



&c., 



ARE SOLD BY 



EVISON & BRIDGE, 



Sit|^0j5ra^|^jcrs & Sttter-f ma ^mim, 



22, CHANCERY LAlfE, 



W.C. 



1 



